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“The Founders of this Na- 
tion were not imbued with the 
modern cynicism that the only 
thing that history teaches is 
that it teaches nothing.”— 
Frankfurter, in Youngstown 
Sheet and Tube Company v. 
Sawyer. 
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Recent Workmen’s Compensation 


Decisions Reviewed 


Reporting to our readers this month is 
Charles W. Tye, of the Royal-Liverpool 
Insurance Group, New York, New York. 


| ECENT court decisions in the field of 

workmen’s compensation warrant care- 
ful study by attorneys for both claimants 
and the insurance companies. 

The question of the exclusiveness of the 
remedy in various situations has had the 
attention of both the Supreme Court of 
the United States and the supreme courts 
of various states. Thus, in Johansen v. 
U. S., decided by the Supreme Court on 
May 26, 1952, the question was raised as 
to the exclusiveness of the remedy, as 
respects civilian seamen injured on public 
vessels, under the Federal Employees Com- 
pensation Act, that is, whether the benefits 
thereunder are of such a nature as to pre- 
clude a suit for damages under the Public 
Vessels Act. The Supreme Court, with 
four dissents, held that since the govern- 
ment has created a comprehensive system 
to award payments for injuries, it should 
not be held to have made exceptions to that 
system without specific legislation to that 
effect. Justice Jackson, who wrote the 
majority opinion, after detailing the legis- 
lative history and judicial development of 
benefits under said act, said: 


“Had Congress intended to give a crew 
member on a public vessel a right of 
recovery for damages against the Govern- 
ment beyond the rights granted other 
Government employees on the same vessel 
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under other plans for compensation, we 
think that this advantage would have been 
specifically provided. As the Court oi 
Appeals in the Johansen case explained, the 
duties and obligations of civilian and mili- 
tary members of the crew of a public vessel 
are much the same. Each has a general 
compensation system for injuries. To allow 
public-vessel seamen an election and to 
deny it to civilian seamen employed through 
the War Shipping Administration, 50 U. S. C. 
App. Par. 1291, would contribute neither 
to uniformity nor to fairness.” 


In a dissenting opinion, Justice Black 
noted that for nearly 30 years the federal 
courts have allowed injured employees to 
take their pick-receive compensation hene- 
fits or sue for damages under the Public 
Vessels Act or some other act. Moreover, 
said Justice Black, “the Court gives the 
Government precisely what Congress, after 
debate, refused to give in 1949.” At that 
time the Congress refrained from adopting 
specific legislation that it was to he “ex- 
clusive, and in place of all other liability 
of the United States.” In conclusion, Justice 
Black said: “I do not think this Court 
should deprive these seamen of rights 
which the Congress of 1925 gave them and 
the Congress of 1949 refused to take away.” 
In view of the complete split on the ques- 
tion by the Supreme Court, it is entirely 
possible that the Congress will now legis- 
late to clarify its intention in this regard. 

The Supreme Court of Illinois has also 
handed down an important decision in- 
volving the constitutionality of Section 29 
of the Illinois Workmen’s Compensation 
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Act. This decision makes the common law 
remedy of the injured employee dependent 
upon whether or not the third party tort- 
feasor is covered by the act. The case is 
Grasse v. Dealers’ Transport Company, de- 
cided March 20, 1952. In this case the 
plaintiff and his employer sued for damages 
against the defendant for injuries sustained 
in the course of his employment as a result 
of a motor vehicle collision caused by the 
alleged negligence of one of the defendant’s 
employees. The sole issue on appeal to the 
supreme court was whether Section 29 was 
constitutional or whether it was essentially 
a violation of due process and other sections 
of the Constitution. 

Section 29 of the Illinois Workmen’s 
Compensation Law (Illinois Revised Stat- 
utes, 1947, Chapter 48, § 166) provides as 
follows: 

“Where an injury or death for which 
compensation is payable by the employer 
under this Act was not proximately caused 
by the negligence of the employer or his 
employees, and was caused under circum- 
stances creating a legal liability for damages 
in some person other than the employer to pay 
damages, such other person having also elected 
to be bound by this Act, or being bound 
thereby under section three (3) of this 
Act, then the right of the employee or 
personal representative to recover against 
such other person shall be transferred to 
his employer and such employer may bring 
legal proceedings against such other per- 
son to recover the damages sustained, in 
an amount not exceeding the aggregate 
amount of compensation payable under this 
Act, by reason of the injury or death of 
such employee.” 

After reviewing the legislative history and 
the avowed purpose of the act, the Supreme 
Court of Illinois concluded that the classifi- 
cation set up in said section was unrelated 
to the act’s intent, that is, the arbitrary 
classification does not constitute a reason- 
able exercise of the police power and vio- 
lates the guarantees of due process of law 
and equal protection of the laws under the 
federal and state constitutions, as well as 
Section 22 of Article IV of the Illinois 
Constitution, forbidding special laws grant- 
ing privileges and immunities. It was also 
held to be violative of the policy of the 
State of Illinois as expressed in Section 19, 
Article II, to the effect that all should be 
entitled to a remedy at law for all injuries 
and wrongs which are sustained to an 
individual’s person, property or reputation. 
The supreme court said: 
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THIs ISSUE IN BRIEF 


| An analysis of the methods used in 

the settlement of fire losses reveals 
| the need for legislation which would 
| afford protection to the public in their 
dealing with company-owned-and- 
operated so-called adjustment  bu- 
reaus, declares W. Jefferson Davis in 
his article at page 461. 

* 


What are the virtues and faults of our 
social security legislation? What 
changes, if any, should be urged? 
The answers to these and other ques- 
tions will be found in an article by 
Leroy A. Lincoln. At page 468. 


In the consideration of legal problems 
involving negligence of borrowed em- 
ployees such as those presented in the 
article beginning at page 477, no cate- 
gorical answers can be given, says 


Harley J. McNeal. 
° 


Brought into sharp relief by the case 
of Fox v. Swartz was the question of 
whether the statutory exemption en- 
titled the beneficiary in an endowment 
policy to the proceeds as against the 
creditors of the assured or whether, 
the assured being alive, the proceeds 
of the policy were exempt from his 
debts. A full discussion of this and 
its attendant questions is given in the 
article by William FE. Mooney. Page 
457. 





What would be the attitude of the 
legal profession toward insurance that 
would take care of legal fees and 
court costs in a manner similar to 
payment of doctor and hospital bills 
under health insurance? See page 475. 





“If the rationale of the Workmen’s Com- 
pensation Act is that the common enter- 
prise shall bear the loss occasioned by 
injuries to the employees thereof in the 
course of their employment, that does not 
justify or excuse the employer from liability 
for his own, or his employees’ negligent 
acts against persons engaged in another 
enterprise. Moreover, if the fact that the 
injured employee may be entitled to collect 
compensation from his employer is the 
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alleged justigcation for denying him the 
right to prosecute a remedy against a third 
party tort-feasor, that does not constitute 
a rational ground for differentiating between 
tort-feasors and giving some immunity but 
allowing the full measure of liability to be 
imposed upon others. This classification of 
tort-feasors, effected by the first paragraph 
of section 29 is, therefore, in no way 
related to the purpose of the act.” 


The court also pointed out that its hold- 
ing that Section 29 was unconstitutional 
would not require, as indicated by the trial 
court, holding the remainder of the act 
invalid. It relied upon the general rule 
of statutory construction that only the 
invalid parts of a statute are without legal 
effect unless all the provisions are so con- 
nected as to depend upon each other. 
McDougal v. Lueder (389 Ill. 141) and Baim 
v. Fleck (406 Ill. 93). The court ruled that 
Section 29 was severable and the remainder 
of the act could logically and in full 
measure be enforced. Further, the legisla- 
ture contemplated this as is evident from 
Section 34, which provides as follows: 


“The invalidity of any portion of this 
act shall in no way affect the validity of 
any portion thereof which can be given 
effect without such invalid part.” 


Hitaffer v. Argonne Company 


The question of the exclusiveness of the 
remedy where the spouse of an injured 
employee files an independent action based 
on loss of consortium of the injured em- 
ployee has also been reviewed in various 
state courts as a result of the now famous 
case of Hitaffer v. Argonne Company (183 
F. (2d) 811, cert. den. 340 U. S. 852). It 
was held in that case that a separate 
action did exist and that the remedy under 
workmen’s compensation was not exclusive. 
However, the Supreme Courts of Ohio, 
Wisconsin and New Jersey have all recently 
held to the contrary and have refused to 
recognize a separate cause of action for 
loss of consortium. The cases are: Bevis v. 
Armco Steel Company (156 Ohio St. 295); 
Danek v. Hommer (New Jersey) (87 Atl. 
(2d) 5); Guse v. A. O. Smith Corporation 
(Wisconsin) (51 N. W. (2d) 24). 


In view of these state supreme court 
decisions and in view of the recognition 
by the courts of the legislative intent to 
grant employer immunity in return for an 
absolute liability without fault, it would 
seem that the rationale of the Hitaffer case 
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will have limited application under the 
various state workmen’s compensation acts, 
Of course, a different result may obtain 
where negligent third persons are involved 
in accidents resulting in injury to an em- 
ployee, that is, whether third persons may 
similarly have the benefit of the employee's 
exclusive remedy under the compensation 
laws. In this situation there has been a 
tendency to allow the separate action irre- 
spective of the employee’s rights under the 
compensation law. Therefore, a study of 
decisions in the particular jurisdiction is 
necessary to determine the availability of a 
separate remedy. , 


Pillsbury Case 


The recent United States Supreme Court 
decision in the case of Pillsbury v. United 
Engineering Company, handed down on Janu- 
ary 2, 1952, should also be studied by 
those seeking relief under the Longshore- 
men’s and Harbor Workers’ Compensation 
Act. It involved the construction and 
application of the statute of limitations 
provision of the said act providing, in part, 
as follows: 


“The right to compensation for disability 
under this Act shall be barred unless a 
claim therefor is filed within one year after 
the injury . - 


Because of a conflict between the Ninth 
Circuit and the Court of Appeals for the 
District of Columbia, the Supreme Court 
granted certiorari. 


Factually, it appeared the claims involved 
were filed from 18 to 24 months from the 
dates the employees were injured, but 
awards were granted on the theory that 
since the claims were filed within one year 
from “disability,” they were timely. In this 
connection the petitioners urged that the 
word “injury,” as used in the statute, should 
be construed to mean “disability” in view 
of the language of Section 6 (a) of the act 
which provides that no compensation is 
allowed for the first seven days of dis- 
ability and Section 19 (a) which provides 
that a “claim may be filed ... at 
any time after the first seven days of dis- 
ability following any injury.” It was argued 
that these provisions of the act operate to 
prevent the filing of a claim before seven 
days of disability have occurred. 


However, the majority of the Supreme 
Court held that the right to recover for 
disability is one thing and the right to file 
a claim is another. The Court refused, im 
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effect, to amend the plain language of the 
statute by treating “injury” and “disability” 
as synonymous, The court observed: 


“We are aware that this is a humani- 
tarian act, and that it should be construed 
liberally to effectuate its purposes; but that 
does not give us the power to rewrite the 
statute of limitations at will, and make 
what was intended to be a limitation no 
limitation at all. Petitioner’s construction 
would have the effect of extending the 
limitation indefinitely if a claim for dis- 
ability had not been filed; the provision 
would then be one of extension rather than 
limitation. While it might be desirable 
for the statute to provide as petitioners 
contend, the power to change the statute 
is with Congress, not us.” 


The result of the Court’s decision is that 
the one-year statute runs from the date of 
the accident and not from the subsequently 
emerging disability. Further, held the Court, 
the above-mentioned provisions of the act 
do not prevent the filing of the claim before 
the accrual of seven days of disability, there 
being no latent injury or occupational disease 
involved. 


Associate Justices Burton, Black and 
Douglas dissented, saying that the Court’s 
computation of the period allowed for filing 
claims is so opposed to the beneficial pur- 
pose of the act that it is not justified in 
the absence of a more express basis for it. 
They felt such a decision resulted in a 
frustrating interpretation and pointed out 


the difficulties inherent in the situation, as 
follows: 


“To determine when the one-year period 
for filing claims begins it is necessary to 
determine the date when the employee’s 
injury resulted in a diminution of his earn- 


ing power. That date is not necessarily 
coincident with that of the first physical 
damage to the employee or the first reduc- 
tion in the rate of wages actually paid him. 
In the instant case the respective Deputy 
Commissioners expressly found that each 
claim was filed within one year after the 
employee’s disability occurred, although none 
of the claims were filed within one year 
alter the accident in question. These find- 
Ings are supported by substantial evidence 
im the record taken as a whole. See O’Leary 
v. Brown-Pacific-Maxon, Inc., 340 U. S. 504. 
Accordingly, I would hold each of the 
claims timely and would reverse the judg- 
ment of the Court of Appeals with direc- 
tions to remand the cases to the District 
Court for dismissal of the several complaints.” 


Report to the Reader 


Another very important development in 
the workmen’s compensation field is the 
precedent-making decision by the Supreme 
Court of California to the effect that un- 
employment compensation disability and group 
medical payments advanced may be re- 
couped from workmen’s compensation pay- 
ments. The case is Aetna Life Insurance 
Company v. Industrial Accident Commission 
(241 Pac. (2d) 530), decided on March 18, 
1952, in which the controversy hinged, in 
part, upon the contention by the work- 
men’s compensation companies that pay- 
ments made by way of compromise and 
release were not “compensation” within 
the scope of the act but were no more 
than a compromise to avoid litigation. The 
conflict in payments resulted from the 
California law which requires both private 
unemployment compensation disability car- 
riers and the state disability fund to make 
prompt payments of weekly indemnity even 
though the insurer may believe the dis- 
ability is work-connected rather than a 
nonindustrial disability. The decision co- 
ordinates the California legislative intent 
that workmen should not benefit under both 
acts for the same period of time. Aetna, 
in effect, was allowed fully to recoup its 
advances, including group medical benefits, 
from the amount paid under the compro- 
mise and release arrangement by the com- 
pensation carrier. 


The following statement from the opinion 
is important from the standpoint of co- 
ordinating the two acts: 


“Obviously it is to the benefit of disabled 
workmen and in full accord with the salutary 
public policy of the relevant statutes that 
such workmen receive prompt payment 
pending determination of the cause of their 
disability. The Workmen’s Compensation 
Law and the Unemployment Insurance 
Act should not be construed together in a 
manner which would not only defeat directly 
one legislative intent (to avoid overlapping 
or duplicating payments) but which also 
would tend to defeat a substantial purpose 
by discouraging the prompt payment of 
benefits under the Unemployment Insurance 
Act when there is a question whether benefits 
are payable under the compensation law.” 


The case of Bryant v. Industrial Accident 
Commission (231 Pac. (2d) 32), in which 
it was held that the unemployment com- 
pensation disability carrier, under the lien 
procedure, was entitled to recoup the weekly 
indemnity advances made against an award 
for “permanent disability” was stressed by 
the Supreme Court as upholding this legis- 
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lative policy sought to be curtailed or 
changed by the contentions of the Indus- 
trial Accident Commission. 


Halcyon Case 


Another important decision of first im- 
pression was promulgated by the Supreme 
Court of the United States on January 14, 
1952. The case is Halcyon Lines v. Haenn 
Ship Ceiling and Refitting Corporation in- 
volving the questions whether a right of 
contribution among joint tortfeasors is desir- 
able and whether the amount of contribution 
should be limited by the Longshoremen’s 
and Harbor Workers’ Act, be based on an 
equal division of damages or be relatively 
apportioned in accordance with the degree 
of fault. It appeared that an employee of 
Haenn was injured while making repairs on 
Halcyon’s ship. Alleging negligence by 
Halcyon Lines, an action was filed and 
Haenn was joined as a defendant on the 
theory it contributed to the injuries. A 
$65,000 judgment was agreed to by the 
parties and paid by Halcyon. Evidence, 
over the objection of Haenn, was intro- 
duced on the relative degree of fault in- 
volved. The jury returned a special verdict 
of 75 per cent of fault against Haenn and 
25 per cent against Halcyon. The district 
judge, however, refused to follow this jury 
determination and entered judgment on 
the basis of his conclusion that there was 
a general maritime rule requiring each joint 
tortfeasor to pay half the damages. The 
circuit court agreed that there was a right 
of contribution but held it could not exceed 
the amount Haenn would be obligated to 
pay under the compensation act. 


The Supreme Court, with Justice Black 
delivering the opinion of the Court, ob- 
served that it is “established admiralty doc- 
trine that mutual wrongdoers shall share 
equally the damages sustained by each, as 
well as personal injury and property dam- 
age inflicted on innocent third parties.” It 
is of ancient origin and has been applied in 
many cases, but the Court noted that it had 
never “expressly applied it to non-collision 
cases.” See The North Star (106 U. S. 17); 
The Chattahoochee (173 U. S. 540); and 
American Stevedores Inc. v. Porello (330 U. S. 
446). Halcyon, however, urged that it be 
extended to noncollision cases and allow 
the contribution based upon relative fault 
as determined by the jury. 


The Court, however, held that a review 
of the statutes, legislative history, etc., indi- 
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cates that the Congress had stopped short 
of approving rules of contribution asserted 
by the respective parties. It, therefore, re- 
manded the case to the district court with 
instructions to dismiss the contribution pro- 
ceedings against Haenn. The following suc- 
cinctly explains the basis for the decision: 

“We have concluded that it would be 
unwise to attempt to fashion new judicial 
rules of contribution and that the solution 
of this problem should await congressional 
action. Congress has already enacted much 
legislation in the area of maritime personal 
injuries. For example, under the Harbor 
Workers’ Act Congress has made fault 
unimportant in determining the employer's 
responsibility to his employee; Congress has 
made further inroads on traditional court 
law by abolition of the defenses of con- 
tributory negligence and assumption of risk 
and by the creation of a statutory schedule 
of compensation. This Harbor Workers’ 
Act in turn must be integrated with other 
acts such as the Jones Act (41 Stat. 1007, 
46 U. S. C. Sec. 688), the Public Vessels 
Act (43 Stat. 1112, 46 U. S. C. Secs. 781- 
790), the Limited Liability Act (R. S. Sec. 
4281, as amended, 46 U. S. C. Sec. 181 et 
seq.) and the Harter Act (27 Stat. 445, 46 
U. S. C. Secs. 190-195). Many groups of 
persons with varying interests are vitally 
concerned with the proper functioning and 
administration of all these Acts as an inte- 
grated whole. We think that legislative 
consideration and action can best bring 
about a fair accommodation of the diverse 
but related interests of these groups. The 
legislative process is peculiarly adapted to 
determine which of the many possible so- 
lutions to this problem would be most bene- 
ficial in the long run. A legislative inquiry 
might show that neither carriers, shippers, 
employees, or casualty insurance companies 
desire such a change to be made. The rec- 
ord before us is silent as to the wishes of 
employees, carriers, and shippers; it only 
shows that the Halcyon Line is in favor of 
such a change in order to relieve itself of 
a part of its burden in this particular law 
suit. Apparently insurance companies are 
opposed to such a change. Should a legis- 
lative inquiry convince Congress that a right 
to contribution among joint tortfeasors is 
desirable, there would still be much doubt 
as to whether application of the rule or the 
amount of contribution should be limited 
by the Harbor Workers’ Act, or should be 
based on an equal division of damages, oF 
should be relatively apportioned in accord- 
ance with the degree of fault of the parties. 
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Federal Legislation 


Permission to insurance and indemnity 
companies to retain the word “national” in 
their titles is granted by Public Law 438 
(S. 2214), which was signed by the Presi- 
dent on July 3. 

The President has approved the extension 
until January 1, 1954, of the deadline for 
states to enter voluntary agreements with 
the federal government for social security 
coverage of state and local government 
employees. The measure, H. R. 6291, was 
signed on June 28, becoming Public Law 420. 

The one-year extension of the temporary 
“average valuation rate” formula for taxing 
life insurance companies was approved by 
the President on July 8. The measure, 
H. R. 7876, became Public Law 468. Con- 
gressional action had been completed on 
June 28. 


Pending Federal Legislation 


An increase of at least $5 per month for 
each of the 4.5 million Americans drawing 
old-age and survivors insurance benefits 
was virtually guaranteed as differences in 
House and Senate versions of H. R. 7800, 
social security amendments of 1952, were 
ironed out in a conference committee. The 
committee’s recommendations were adopted 
by both Houses and the bill cleared for the 
President’s signature. 

Besides the increase in benefit payments, 
the bill raises the ceiling on outside earnings 
permitted to beneficiaries from $50 to $75 
per month; provides wage credits of $160 
per month for those on active military duty 
between July 24, 1947, and January 1, 1954; 
and increases federal grants to state pro- 
grams by $5 monthly for each aged, blind 
and disabled person and by $3 for each 
dependent child, 


lhe bill contains a section freezing the 
wage credits of disabled workers, but this 
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section does not become operative until 
June 30, 1953, and only then if re-enacted by 
Congress. According to a member of the 
conference, this section was included as a 
“face-saving” gesture. 

A section of the original bill extending 
provisions for the inclusion of state and local 
government employees under the federal 
system was deleted by the Senate and the 
deletion was agreed to by House conference 
representatives. The Senate had also deleted 
the section freezing the wage credits of dis- 
abled workers. The two sections are termed 
controversial, and Chairman George of the 
Senate Finance Committee said that it was 
the intention of the committee to conduct 
hearings on the two sections in January. 

A new bill (H. R. 8241) would make all 
voluntary beneficiary associations providing 
life, sick, accident and other benefits rather 
than just voluntary employee beneficiary 
associations exempt from the federal tax on 
corporations. 

Another new bill (H. R. 8189) would per- 
mit members of the armed forces to borrow 
from their disbursing officers up to 75 per 
cent of a declared but unpaid national serv- 
ice life insurance dividend. 

A study and investigation of state and 
local motor vehicle laws and regulations 
and their effect on the number of accidents 
and the cost of insurance would be author- 
ized by H. Res. 650. The House Committee 
on Interstate and Foreign Commerce, which 
would make the study, would also investi- 
gate measures that the federal government 
might take in cooperation with the states to 
reduce the accident rate. The committee’s 
report would be made by January 1, 1953. 


State Legislation 


Authorization to Purchase Insurance. . . 
The procurement of school-bus insurance 
has been authorized in South Carolina. The 
director of the sinking funds and property 
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division of the state budget and control 
board shall procure by bid one or more 
contracts of insurance on all state-owned 
school busses. A death benefit of $2,000 
and coverage up to $3,000 for hospital, sur- 
gical and medical expenses would be pro- 
vided for lawful occupants of school busses 
regardless of fault or negligence. Personal 
injury or death caused by negligent opera- 
tion of busses would be covered up to $5,000 
for any one person with a limit of $25,000 
for any one accident. The limit on property 
damage coverage is set at $5,000. Children 
would be covered while walking to and 
from their homes. The state would be im- 
mune from suit; any actions would be 
brought directly against the insurance car- 
rier. (Ratification 928, Acts 1952, H. B. 
1823, approved June 2, 1952, effective July 
2, 1952.) 


Doing Business . . . The furnishing of 
copies of written statements to the person 
making the statements is required in Louisi- 
ana accident cases within 20 days after 
written demand. (Act 104, Acts 1952, H. B. 
102, approved June 26, 1952.) 


The Louisiana statute relating to the 
rights of beneficiaries to the proceeds of life 
insurance and annuity contracts is revised 
by devoting a separate paragraph to the 
rights of beneficiaries of annuity contracts. 
(Act 139, Acts 1952, H. B. 341, approved 
June 26, 1952.) 


Instead of depositing securities directly 
with the Louisiana state treasurer, life in- 
surers may deposit the securities in banks 
approved by the secretary of state and then 
deposit with the state treasurer certificates 
of deposit or trust certificates issued by the 
depository bank. (Act 155, Acts 1952, H. B. 
485, approved June 26.) 


Insurance companies in Massachusetts 
acquiring property through mortgage or 
debt settlement may now treat them in the 
same fashion as directly acquired properties 
and retain them as investments. (Chapter 
395, Laws 1952, H. B. 632, approved May 31, 
1952.) 


Insurance companies may contract with 
the Soldiers’ Home in Massachusetts and 
the Soldiers’ Home in Holyoke to provide 
surgical, dental or medical services for em- 
ployees. (Chapter 296, Laws 1952, S. B. 
288, approved and effective May 8, 1952.) 


The right of contribution among joint 
tortfeasors is established in New Jersey. 
(Chapter 335, Laws 1952, S. B. 145, ap- 
proved and effective June 18, 1952.) 
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Financial Responsibility . . . Louisiana 
has passed a stringent motor vehicle financial 
responsibility law with proof requirements 
of 5/10/1. Nonresidents who spend one 
half or more of their working hours in the 
state are subject to the law. Persons in- 
volved in accidents and not having proof of 
financial responsibility will have their driver's 
licenses and vehicle registrations suspended 
until claims for damages have been settled. 
Beside the exemption from the law granted 
to motor vehicles owned by governmental 
units, the law further exempts passenger 
bus lines, operating under franchises or in- 
determinate permits, which are subject to 
the regulatory jurisdiction of incorporated 
or unincorporated municipalities. (Act 52, 
Acts 1952, S. B. 65, approved June 23, 
1952, effective October 1, 1952.) 


Insurance Regulation . . . Foreign or 
alien insurers which are being dissolved, 
have had their licenses revoked in their 
home state or have reinsured all their risks 
in another company are subject to the sus- 
pending or revoking of their licenses in 
Louisiana without notice or hearing. (Act 
34, Acts 1952, H. B. 401, approved June 
19, 1952.) 

Insurance agents, solicitors and brokers 
in Louisiana are subject to investigation for 
unfair trade practices. (Act 35, Acts 1952, 
H. B. 403, approved June 19, 1952.) 

Written examinations are now required 
of first-time applicants for a Louisiana 
agent’s, broker’s or solicitor’s license, and a 
$15 examination fee is imposed. (Acts 147, 
148 and 149, Acts 1952; H. B. 406, H. B. 
407 and H. B. 408; approved June 26, 1952.) 

The rate-fixing duties of the Louisiana 
casualty and surety insurance division are 
no longer subject to the approval of the 
insurance commission. (Act 37, Acts 1952, 
H. B. 405, approved June 19, 1952.) 

The Commissioner of Banking and Insur- 
ance in New Jersey has been made the at- 
torney of unauthorized insurers for the 
service of process. The new law also pro- 
vides that a valid service of process against 
unauthorized companies may be made upon 
any person soliciting insurance; making, 
issuing or delivering any contract of in- 
surance; or collecting or receiving premiums, 
membership fees, etc. Sefore filing any 
pleading, an unauthorized insurer would 
either have to furnish proof of financial 
ability to meet any final judgment or would 
have to become an authorized insurer. Cer- 
tain types of insurance are exempted from 

(Continued on page 511) 
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Exemption of Endowment Insurance 


from the Insured’s Creditors 


By WILLIAM E. MOONEY 


Is an endowment policy life in- 
surance and thus exempt from 
the insured’s debts? Mr. Mooney 
discusses Fox v. Swartz and other 
cases which debated this point 


HE recent leading case of For v. 

Swarts’ brings into sharp relief some 
questions that have not been decided too 
often in the reviewing courts. The principal 
question in this case was whether the 
statutory exemption entitled the beneficiary 
in a $10,000 endowment policy to the pro- 
ceeds as against creditors of the insured 
or whether, the insured being living, the 
proceeds of the policy were exempt from 
his debts. It was contended that the “pro- 
ceeds of the policy included cash surrender 
values, accrued dividends and interest thereon.” 
The policy named the insured’s wife, if 
living, as the beneficiary, otherwise the 
insured’s son. The right to change the 
beneficiary was reserved to the insured. 
At the time of the levy of execution the 
policy was not quite four years old and 
had a cash surrender value of $1,837.67 


plus accrued dividends and interest amount- 
ing to $128.11. 


One of the important points in this case 
was whether an endowment policy was 





oun Life Cases 130, 51 N. W. (2d) 80 (Minn., 
2). 


Exemption of Endowment Insurance 


life insurance as contemplated in the ex- 
emption section of the: statute. 


This case was deemed to be of such great 
importance that two briefs, amict curiae, 
were filed, one on behalf of the North- 
western National Life Insurance Company 
and the other on behalf of ten associations 
of life underwriters. 


The Supreme Court of Minnesota held 
that the endowment policy was life insur- 
ance and that, therefore, it and its cash 
values were exempt from attachment and 
levy by the insured’s creditors. 


The case was ably argued by the parties 
to the suit. The importance of filing briefs, 
amici curiae, in this kind of a case is illus- 
trated most forcefully by recognition of 
the fact that the court’s opinion closely 
follows the arguments in those briefs. 


In this case the constitutionality of the 
exemption statute was also attacked, but 
this contention was overruled. 


Every state, including the District of 
Columbia, now has a statute exempting life 
insurance and the cash values of life in- 
surance policies from claims of the creditors 
of the insured when the policies are payable 
to the insured’s spouse or to some other 
close relative. There is no uniformity in 
these exemption statutes, but they do have 


457 





The author is general counsel, Woodmen 
of the World Life Insurance Society, Omaha 


the basic idea of exemption when the bene- 
ficiary is a close relative. 

Several courts have stated the purpose 
of the exemption. In Bailey v. Wood?® it is 
said: “His life (meaning that of the insured) 
constitutes no part of his estate and nothing 
therefore is taken from his creditors by 
an insurance upon it in favor of his wife 
or the assignment to her of a policy of 
insurance already issued, though it may be 
true as contended by the complainant that 
except for the statutory exemption in her 
favor, the policy, like any other contract 
would constitute or could be found to con- 
stitute a part of the assets of her husband’s 
estate 

“. . If a man’s life were property 
which his creditors might seize, there might, 
perhaps, be something in the contention. 
But, as already observed, the statute pro- 
vides, in effect, that so much of the insur- 
ance as consists of the property of the 
debtor which he has put into it by way 
of premiums in fraud of his creditors shall 
inure to them. Subject to this there can 
be nothing unreasonable in providing that 
one may insure his life to any amount he 
chooses for the benefit of his wife and 
children or that he may assign to his wife 
policies already issued to him.” 

The Minnesota court pointed out that, 
strictly speaking, the statute did not give 
the debtor insured any exemption whatever 
as to his creditors, since the exemption is 
given only to the beneficiary and for her 
sole benefit. Consequently, what is referred 
to as an exemption is more of a preference 
granted to certain types of beneficiaries. 


? 202 Mass. 549, 89 N. E. 147 (1909). 

3 Martin v. Martin, 287 Tl. 200, 58 N. E. 230 
(1900); Hamilton v. Darley, 266 Ill. 542, 107 
N. E. 798 (1915). These citations are illustra- 
tive only and do not exhaust the subject. 

‘For illustration, see: Georgia, Sec. 56.905 
(1941); Iowa, Sec. 511.37 (1947); Illinois, In- 


458 


Some cases have held, however, that the 
exemption statutes are designed to protect 
the companies from legal process by creditors 
of the insured and beneficiaries.* 


Some of the statutes provide that all 
proceeds payable because of the death of 
the insured and the aggregate net cash 
value of any or all life and endowment 
policies and annuity contracts payable to 
the wife or husband of the insured shall 
be exempt from execution, attachment, gar- 
nishment or other process for the debts 
or liabilities of the insured.' It is to be 
noted in these states that the phrases “endow- 
ment insurance” or “endowment policies” 
are expressly used. Other states in which 
the word “endowment” is specifically men- 
tioned in the statute are Massachusetts,’ 
New Hampshire*® and Virginia.’ This does 
not exhaust the list of states where “endow- 
ment insurance” is specifically mentioned 
in the statute. 


New York Statute 

The New York statute includes dis- 
ability, accident and annuity policies, with 
certain reservations, and group insurance 
policies, contracts of fraternal benefit socie- 
ties and contracts of cooperative life and 
accident insurance companies.® 

Some statutes provide that the beneficiary 
or the one who would be entitled to the 
policy proceeds must be the insured’s spouse 
or a dependent child, but there is such a 
lack of similarity in the several statutes 
that any real uniformity is ruled out. 

Some statutes also limit the amount of 
the exemption. For instance, a $10,000 


surance Code, 1951, Ch. 73, Sec. 850; Louisiana, 
Insurance Code, 1948), Sec. 14.37. 

5 Ch, 175, Sec. 125 (1939). 

6 Ch. 327, Sec. 1 (1948). 

7 Code, 1952, Tit. 38, Secs. 38.3, 38.448. 

8 Insurance Law, 1951, Sec. 166. 
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policy is the maximum in Mississippi,’ or 
$5,000 if the policy is payable to the in- 
sured’s executor,” but the two exemptions 
are not cumulative." The limitation may 
be the amount that may be purchased with 
a specified annual premium, for example, 
not in excess of $500 in California,” $300 
in Michigan,” or $500 in Missouri.” 


Some few states amplify the exemption 
to include any debts of the beneficiary.” 


It is universally conceded that premiums 
paid in fraud of creditors may be recovered 
by the creditors, and sometimes courts have 
held the entire insurance proceeds, pur- 
chased with moneys that have been with- 
held from creditors or misappropriated by 
the insured, are subject to creditors’ claims.”* 
There are some cases holding that the 
creditors may claim such pro-rata portion 
of the whole insurance as the premiums 
paid in fraud of them bear to the whole 
amount of premiums paid. 


The proceeds of the benefit certificates 
issued by fraternal benefit societies are 
exempt from both the members’ and the 
beneficiaries’ debts in the District of Colum- 
bia and in every state except Delaware 
and Vermont. The exemption sections of 
the various fraternal benefit society statutes 
are uniform except in the State of New 
York." They provide that the “money or 
other benefit” shall be exempt. They are 
unlimited as to the amount of the insurance 
benefit, unlimited as to the amount of the 
annual payment therefor and as to who 
may be named as the beneficiary. Under 
such provisions the character of the particu- 
lar membership agreement would be im- 
material, and an endowment certificate would 
clearly be included within the exemption.” 
In Texas two separate sections exempt 
the funds of fraternal benefit societies.” 


The Minnesota statute, relied on in the 
Fox case, provided: “When any insurance 
is effected in favor of another, the bene- 
ficiary shall be entitled to its proceeds 
against the creditors and representatives 
of the person effecting the same ee 
It is to be noted that the words “any in- 
surance” are used in this particular statute. 


* Insurance Code, 1948, Sec. 308. 
" Code cited, footnote 9, Sec. 309. 


" Cozine v. Grimes, 76 Miss. 294, 24 197 
(1898). ” : ” 


2 Statutes, Sec, 690.19. 
* Statutes, Art. 83, Sec. 8. 


“Statutes, Sec. 5739. This article does not 
Pretend to analyze all the statutes. 


For example, see Washington, Insurance 
Code, 1947, Sec. 18.41. 


Exemption of Endowment Insurance 


In Connecticut, for instance, the statute 
provides that “the beneficiary of any life 
insurance policy”™ shall be entitled to the 
proceeds of the policy as against the in- 
sured’s creditors. 

In the Fox case, the court held that the 
endowment policy involved in the litigation 
was actually life insurance and that it was 
one of the forms of life insurance intended 
in the exemption section of the statute. 
Therefore, it was held to be exempt from 
attachment by the insured’s creditors. 

This holding is in line generally with 
cases in several jurisdictions. Other courts 
have held endowment insurance to have 
all the characteristics of life insurance, and 
they agree that prior to maturity such a 
policy constitutes nothing but life insur- 
ance. The contention that endowment in- 
surance, in truth, is primarily an investment 
in which the life insurance features are 
purely incidental has been completely re- 
jected. 

In their briefs in the Fox case, counsel 
for the insurance company submitted a 
table of comparative surrender values show- 
ing the cash values for the various types 
ot policies. The table showed that at the 
end of the fourth year a ten-pay whole life 
policy would have a greater cash value than 
the 15-year endowment policy involved in 
the suit and that at the end of the 15-year 
period, the ten-pay whole life policy would 
have exactly the same cash value as the 
15-year endowment. Consequently, it was 
urged, the fact that the endowment policy 
could, at the end of selected periods, have 
greater cash values than a straight life 
insurance policy would not make it less 
life insurance than an ordinary life insur- 
ance policy. It was contended that the 
amount of the cash surrender value could 
not be determinative of whether it was 
exempt or not. If the amount of the cash 
value, at any specified time, could settle 
whether the exemption applied or not, it 
would not be difficult to show that a $5,000 
straight life policy could have a greater 
cash value than a $1,000 endowment policy. 


The court aptly said: “If we were to 
hold that the cash surrender option of the 


16 Massachusetts Bonding & Insurance Com- 
pany v. Josslyn, 224 Mich. 159, 194 N. W. 
548 (1923). 

17 See footnote 8. 

% For illustration, see: Pennsylvania, In- 
surance Laws, 1947, p. 280; Sec. 16; Illinois, 
Insurance Code, 1951, Sec. 925; Minnesota, 
Annotated Statutes, Vol. 6, Ch. 64, Sec. 64.18. 

% Texas, Statutes, Secs. 4847, 5068a. 

* Minnesota, Statutes Annotated, 61.14. 

*1 Insurance Laws, 1949, p. 80, Sec. 6150. 
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insured, or any other interest of the insured 
under the policy prior to its maturity, is 
a property right which is not exempt, but 
is available to the insured’s creditors, the 
protective benefits would be wiped out, 
and we would thereby defeat the statutory 
purpose.” 


Cases in a number of jurisdictions hold 
that endowment policies, prior to their 
maturity, constitute life insurance within 
the meaning of the exemption statute.” 


In the Moskowitz case™ the insurance 
proceeds were declared not to be exempt 
because the insured was the named bene- 
ficiary. 


In the case of State ex rel. Clapp v. 
Fidelity Mutual Life Insurance Company,™* 
an endowment policy was held to be life 
insurance, but the exemption statute was 
not involved. 


In In re Bray*® the values of a 25-year 
endowment policy were held not to be 
exempt from creditors of the insured. The 
beneficiary in the policy was a trustee for 
the insured’s minor son. Apparently this 
decision was effective in inducing New 
Hampshire to amend its statute to exempt 
both life and endowment policies.” 


In Talcott v. Kield™ the endowment policy 
had matured and the proceeds had been 
paid to the wife as beneficiary, and she, in 
turn, had invested them in livestock. The 
exemption statute was held not to be 
applicable. This case illustrates the tempo- 
rary character of the exemption insofar as 
endowment insurance is concerned. The 
exemption would be effective with regard 
to a regular life insurance policy or any 
kind of a certificate in a fraternal benefit 
society, but the exemption period usually 


22 Holden v, Stratton, 198 U. S. 202, 49 L. Ed. 
1018 (1905); Kimball v. Cunningham Hardware 
Company, 192 Ala. 223, 68 So. 309 (1915); Briggs 
v. McCullough, 36 Cal. 542 (1869); Drysch v. 
Prudential Life Insurance Company, 287 Ill. 
App. 68, 4 N. E. (2d) 530 (1936); In re Fogel, 
164 F. (2d) 214 (Ind., 1947); Endowment & 
Benevolent Association v, State, 35 Kan, 253, 
10 Pac. 872 (1886); Pulsifer v. Hussey, 97 Me. 
434, 54 Atl. 1076 (1903): Commonwealth v. 
Wetherbee, 105 Mass. 149 (1870); Bailey v. 
Wood, 202 Mass. 549, 89 N. E. 147 (1909); How 
v. How, 61 Minn. 217, 63 N. W. 627 (1894); 
Remley v. Travelers Insurance Company, 108 
Minn. 31, 121 N. W. 230 (1909): In re Johnson, 
176 F. 591 (Minn., 1910); Murphy v. Casey, 150 
Minn. 107, 184 N. W. 783 (1921); In re Walsh, 
19 F. Supp. 567 (Minn., 1937); Heffelfinger v. 
Commissioner, 87 F. (2d) 991 (Minn., 1937); 
Carroll v. Equitable Life Assurance Society, 9 
F. Supp. 223 (Mo., 1934); Slurszberg v. Pru- 
dential Life Insurance Company, 156 N. J. 
Mise. 423, 192 Atl. 451 (1937); Re Messinger, 
39 F. (2a) 158 (N. Y., 1928), cert. den. 279 
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terminates when the endowment policy 
matures. 


In Ellison v. Straw™ the tontine period 
had expired and the insured was entitled 
to payment. The court held the payment 
was not exempt. 


There are some other cases that may be 
distinguished from the general rule. Brig- 
ham v. Home Life™ Biggert v. Straub® 
and Blinn v. Dame™ were each decided in 
favor of the creditor over the exemption 
statute. In the Brigham case the insured 
was held to be a party to concealing the 
insurance from his creditors. In the Big- 
gert case the insured had already assigned 
the policy for a loan, which was held to 
constitute a waiver of the exemption, and 
in the Blinn case the insured had made a 
general assignment to the creditors without 
claiming any insurance to be exempt. Massa- 
chusetts thereafter amended its statutes specifi- 
cally to include endowment policies in the 
exemption.” 


The cash surrender values of an endow- 
ment policy were held to be attachable in 
the case of Re Herr.™ The insured was the 
first beneficiary and his wife was the con- 
tingent beneficiary. The court held that 
the fact the insured could change the bene- 
ficiary at any time indicated he had com- 
plete dominion over the policy and that, 
therefore, it was his property. The fact 
that the insured had made several changes 
of beneficiary was stressed by the court in 
ruling that the insured and not the beneficiary 
had complete control over the policy and that 
it was taken out for his convenience rather than 
as protection for the beneficiary. This case 
illustrates the rule prevailing in some states 


(Continued on page 467) 


U. S. 855, 73 L. Ed. 996 (1929): Leggett ¢ 
Compauy v. Frank, 291 N. Y. Supp. 681 (1937); 
In re Horwitz, 3 F. Supp. 16 (N. Y., 1933); Jn 
re Wieck, 2 F. (2d) 647 (Ohio, 1924); Mosko- 
witz v, Davis, 68 F. (2d) 818 (Ohio, 1934); 
County Savings & Loan Company v. Wright, 6 
Ohio Supp. 106 (1941); Re Booss, 154 F. 4% 
(Penn., 1907); Commonwealth v. Metropolitan 
Life Insurance Company, 254 Pa. 510, 98 Atl. 
1072 (1934); Turmer v. Bovee, 92 F. (2d) 79 
(Wash., 1937). 

3 Footnote 22. 

*%48 Minn. 18, 50 N. W. 1028 (1892). 

°° 8 F. Supp. 761 (N. H., 1934). 

26 Ch. 327, Sec. 1 (1942). 

734 Neb. 611, 52 N. W. 400 (1892). See also 
Scobie v. Connor, 157 N. Y. Supp. 567 (1916). 

78119 Wis. 502, 97 N. W. 168 (1903). 

2° 131 Mass. 319 (1881). 

% 193 Mass. 77, 78 N, E. 770 (1906). 

31207 Mass. 1159, 93 N. E. 601 (1911). 

32 Laws 1928, Ch. 175, Sec. 125. 

33182 F. 716 (Pa., 1910). 
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Fire Insurance and the Public Interest 


By W. JEFFERSON DAVIS 


In this analysis of methods used in the settlement of fire losses, 
Mr. Davis calls for remedial legislation which would protect the 


public against loss through the action of “adjustment bureaus” 


tT insurance business is charged with 
a public interest. Fire insurance affects 
virtually everyone who owns property and 
is insured against loss by fire. Fire insur- 
ance companies do a quasi-public business 
and are subject to the regulation of, and 
supervision by, the states. Insurance con- 
tracts are matters of public interest to such 
an extent that they may be reasonably regu- 
lated under the police power. 


What effect have the New Deal and Fair 
Deal philosophies had on the public interest 
as it has to do with fire insurance? Under 
rapidly changing conditions and the con- 
tinued devaluation of the dollar, what is 
the value of a fire insurance policy in the 
event of a fire loss? 


The question uppermost in the mind of 
every fire insurance policyholder is: In 
case of a loss by fire, am I fully protected 
against loss or, after paying premiums for 
years on what is supposed to be the value 
of my property, will I be at the mercy of a 
so-called “adjustment bureau” whose only 
purpose in the event of a loss by fire is to 
reduce the amount payable under the 
policy? What changes in the fire insurance 
policy form should be made to give better 
protection to the insured? Protection 
against loss may have been seriously 
affected in the period starting with the ad- 
vent of New Dealism and the repudiation 
of solemn covenants. 


Mr. Justice McReynolds, in his verbal, 
extemporaneous dissenting opinion in the 
Gold Clause cases, literally directed a verbal 
bombshell against the majority holding. He 
deplored the “impending moral and legal 
chaos” that would result from the decision, 
thus predicting the 20-or-more-year period 


Fire Insurance 


which has seen the reversal of precedents 
that had stood out for a century or more 
as legal landmarks. 


When exceptional changes in the pattern 
of the American way of life loom up and 
then suddenly come into sharp relief, it is 
not surprising to find that leaders in the fire 
insurance business in every state are con- 
cerned about the immediate future of their 
enterprise and how the relationship between 
themselves and their clients, the insured, on 
the one hand, and the insurers, on the other, 
can be safeguarded. 

Honorable George M. Hogan of St. 
Albans, Vermont, widely known as an 
eminent insurance practitioner, voices the 
opinion that insurance company reforms 
have long troubled property owners and the 
courts and that while the companies, advo- 
cating the 1943 Standard New York Form, 
have “shortened and improved in some 
ways their policy form, it would strengthen 
the confidence of the public to know specifi- 
cally just what these reforms are, what 
states have adopted them, what states have 
not, and why, with special emphasis placed 
on the present method of adjusting fire 
losses.” 


For the purpose of this article I shall con- 
fine myself to observations on the methods 
used by the companies in the settlement of 
claims for fire losses, acting through com- 
pany-owned-and-operated so-called “adjust- 
ment bureaus,” the net result of which is to 
reduce amounts of payment through non- 
verified and chiseling appraisals through 
which the insured suffers and the companies 
employing these methods of adjustment 
benefit at the expense of the insured. 
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A well-known Los Angeles attorney and author, 
Mr. Davis is president of The American Aca- 
demy of Public Affairs and a member of the 
California Commission on Uniform State Laws 


Harris & Ewing sit 


In the method of settlement of claims for 
fire losses through the agency of so-called 
“adjustment bureaus,” the insurance com- 
panies today face a real problem which must 
be solved in the interest of the insuring 
public. The present method is working a 
real hardship on the general public. The 
prevailing attitude of some insurance com- 
pany lawyers that their companies and the 
so-called “adjustment bureaus’ must be 
justified in their methods does not reflect 
credit on the insurance companies them- 
selves. Members of the Insurance Section 
of the American’ Bar Association should 
give serious consideration to suggestions for 
improvement of these conditions instead of 
attempting to justify the methods of settle- 
ment employed. 


Fire insurance Under Scrutiny 


‘The stepped-up interest in their business 
future on the part of insurance men cannot 
be too highly praised. It is a healthy sign 
of the times. They are evaluating their stock 
in trade—fire insurance, A growing con- 
sciousness of public relationship is manifest. 
The quality of their produce—fire insurance 
—is under the glass for critical scrutiny, and 
it appears likely that needed corrections in 
several phases of the business will be under- 
taken in a nation-wide, concerted effort to 
reach desired goals. Obviously, the goal in 
mind is the improvement ef their product to 
guarantee equity, impartiality and justice to 
all concerned. 

A survey of the now generally adopted fire 
insurance contract form in the various states 
reveals a growing concern on the part of fire 
imsurance agents, brokers, and local, state 
and national organizations of fire insurance 
specialists about certain provisions of the 
fire insurance policy having to do with ad- 
justment of fire losses. The wholesale in- 
clination on the part of many agents to 
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permit overinsurance, when _ investigation 
would show little if any intent to reimburse 
the insured in full even in case of total loss, 
and other phases of policy provisions and the 
business methods of some companies are 
under scrutiny. 


Alleged Unlawful Practice of Law 
by Company Adjusters 


Perhaps one of the most iniquitous prac- 
tices of some insurers that is now being 
brought to the attention of insurance men 
and state bar associations is the alleged un- 
lawful practice of law by company adjusters 
who possibly have not been admitted to the 
bar in the states where they are operating 
and who draw their questionable “right” to 
require the administering of oaths from 
provisions in the policy contract requiring 
that the insured “shall submit to examina- 
tion under oath, as often as required, by any 
such person [ordinarily the company ad- 
juster] to whom has been delegated the 
settlement of a claim for fire loss.” 


The fact that fire insurance men are con- 
cerned about the nature of their product and 
how best to improve it and their service in 
the public interest is nothing new. Today’s 
conditions in business and government have 
alerted them, it is true, but in all fairness 
it should be emphasized that over the 
years the conscientious, forward-looking and 
scrupulous fire insurance agents and their 
organizations have pitted themselves against 
the so-called fire insurance lobby in the laud- 
able desire to lift their work and _ their 
product to high levels in the interest of the 
insuring public they serve. 

The history of the fire insurance business 
in America shows that in a score or more 
of states, at various times in the last three 
decades, strenuous efforts have been made 
by high-principled men in the business to 
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stamp out certain abuses growing out of 
provisions in the fire insurance policy con- 
tract and settlement-of-loss methods 
ployed by the insurers. 


enl- 


First Valued-Policy Statute 


The first valued-policy statute was en- 
acted by the State of Wisconsin in 1874. 
Thereafter, in 1879, it was adopted in Ohio, 
Missouri and Texas and has been in use in 
many other states. In Arkansas it was en- 
acted as a liquidated demand against the 
company for the full amount of the policy; 
in Florida, as the amount on which the in- 
sured paid a premium; in Iowa, as the prima- 
facie evidence of the insurable value of 
property on the date of the policy. Kansas 
adopted the valued policy as the true value 
and true amount and measure of damages. 
In Minnesota it represented the full amount 
to be paid. In Mississippi the company was 
not permitted to deny the value at the time 
the policy was issued. Nebraska provided 
that the amount of the policy was to be 
taken conclusively. North Dakota provided 
for the same measure of indemnity as stated 
in the policy. In Oklahoma the company 
was not liable beyond the actual value of the 
insured property, and the statute provided 
for the return of excess premiums. Oregon 
provided that the amount of insurance 
represented the true value and the measure 
of damages. South Carolina required the 
insurer and the insured to fix the amount 
at or before issuance of the policy. In South 
Dakota the measure of indemnity became 
the full amount named in the policy. Ten- 
nessee, Texas, West Virginia and Wisconsin 
provided for the full amount to be paid. 
Washington adopted the amount in the 
policy as conclusive of the true value and 
measure of damages. 


In many instances, however, the weight 
of a powerful insurance lobby, organized 
and financed by the fire underwriters, has 
prevailed, and today 44 states employ the 
1943 New York Standard Form after hav- 
ing, in some instances, scuttled previously 
adopted provisions, such as the valued- 
policy provision, intended to give a greater 
measure of protection to the insured, and 
again offer to the public and bind them- 
selves only to the policy form which ob- 
viously is the product of legal draftsmen 
representing the National Board of Fire 
Underwriters, 


The legislatures in Massachusetts, New 
Hampshire, California and Minnesota have 
adopted their own concept of what the fire 
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insurance policy contract should cover, in- 
voking certain measures that circumvent 
evils of the 1943 New York Standard Form 
and give greater protection to the insured. 
But nowhere do we find adequate protection 
against the method of settling claims for fire 
losses, although Minnesota is far in the lead 
and has been in the lead since 1895 when it 
adopted the valued-policy provision. 


California Provisions 


Under Section 2075, California Insurance 
Code, the provisions regarding appraise- 
ment or apportionment of loss may be 
waived, and the valuations of all or any of 
the insured subject matter in case of total 
loss may be agreed upon in advance of the 
loss. However, fire insurance companies 
operating in California uniformly have re- 
fused to write such valued policies, excusing 
their failure to conform to the California 
Code provision on the ground.that the rules 
of the Board of Fire Underwriters of the 
Pacific prohibit any member company from 
complying with the provisions of said section. 


It is obvious that the companies do not 
intend to be bound to pay the amount of 
the coverage, or otherwise they would not 
hesitate to agree to do so unconditionally 
in the event of total loss. 


Marked Progress in Minnesota 

No group of insurance men and business- 
men in the nation, operating constructively 
and with a view to preserving gains made 


in the past, has made such pronounced 
progress in lifting the fire insurance busi- 
ness to a high plane than has the group in 
the State of Minnesota. 


The outstanding feature of the Minnesota 
fire insurance policy is its highly equitable 
and just provision for the valued policy. 
Here there is a meeting of minds between 
the insurer and insured at the time applica- 
tion is made for insurance against loss by 
fire, and an appraisal of the value of the 
property to be insured is agreed upon. In 
the event of a total loss by fire, the insurer 
is required to recognize the sum stated in 
the policy as the amount to be recovered 
by the insured. 


It seems to be the consensus of opinion 
that in @ases of total loss, a reputable insur- 
ance company should settle for the full 
amount of the policy, since nothing remains 
to be the subject of appraisement proceed- 
ings. But, in an article written for the 
American Bar Association Journal for April, 
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1950, pages 275-278, 346-347, and reprinted 
in summarized form in the LEGAL PERIODICAL 
Dicest, I cited cases in California as exam- 
ples of the “unscrupulous method of adjust- 
ment of claims” referred to by the Honorable 
Gibson B. Witherspoon, president of the 
Mississippi Bar Association, in a letter to 
the editor of the American Bar Associa- 
tion Journal: 


“ae 


I can easily see where if the manage- 
ment of the office (adjustment bureau) is 
hard boiled and unscrupulous, it would be 
very difficult to effect an equitable adjust- 
ment of a fire claim.’” 

Insurance companies operating their own 
so-called “adjustment bureaus” are bound 
by what these bureaus do and, in their 
willingness to profit by the savings effected 
by the adjustment bureaus in cutting down 
the amounts of claims, are likewise subject 
to the criticism which may properly be di- 
rected against the offending bureaus. Such 
“adjustment bureaus” have been aptly 
labeled “chiseling bureaus.” They should be 
dispensed with and some other method 
found by which fire losses can be equitably 
adjusted, both from the standpoint of the 
insurer and the insured. 


That we have a national problem which 
calls for uniform state regulation is quite 
obvious. 


Recently a move to substitute the 1943 
New York Standard Form was introduced 
in the Minnesota Legislature, and organiza- 
tions representing the insurance and _ busi- 
ness interests of the state, intent upon pre- 
serving desirable provisions of the state fire 
insurance contract, overwhelmingly defeated 
the measure. Minnesota does not intend to 
consider lightly or abandon advantages 
obtained over the years which protect the 
public interest. 


This signal victory in Minnesota has in- 
spired individuals and groups in other states 
to plan and put into being concerted moves 
to bring about desired changes in the fire 
insurance policy contract and in the methods 
of adjusting fire losses in the public interest. 


Abuses in the settlement of claims for fire 
losses may be compared with what might 
be termed “breakage” in the vernacular of 
horse racing. For example: A home owner 
buys $20,000 of fire coverage for his home. 
He has full confidence in the integrity of the 
insurer when a $20,000 valuation is agreed 
upon, approved by the company and a policy 
issued in that amount. In the event of a 
total loss by fire he contemplates payment 
of the full amount, the face value of the 
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policy issued by the company. He pays for 
the protection at a rate fixed by the com- 
pany on the valuation of $20,000. His home 
is totally destroyed by fire. Through ques- 
tionable procedure by the company-owned-and- 
operated “adjustment bureau” representative, 
he is offered 10 per cent of the face 
value of his policy in order to compel 
delayed and costly appraisement proceed- 
ings. After months of delay, a compromise 
award of, say, $12,000 is reached. He shares 
the cost of expensive appraisement proceed- 
ings and assumes a loss of $8,000. He has 
paid, at the agreed rate of coverage, for an 
unprofitable (to him) $20,000 of protection. 
No rebate is offered or made by the com- 
pany of the premium he paid in excess of 
the amount of settlement. In other words, 
the company apparently had no intention at 
the time the policy was issued of paying 
the home owner the previously agreed-upon 
value of his home. Now for the analogy: At 
race tracks where pari-mutuel betting is 
conducted, it is customary for 7 or 8 per 
cent of moneys wagered to be withheld 
from the pools to cover “incidentals.” The 
bettor is painlessly deprived of 7 or 8 per 
cent of his wagered bet—perhaps just to see 
the horses run, if for no more substantial 
reason. Is this the theory on which the 
so-called “adjustment bureaus” operate— 
the retention of a percentage of the amount 
of coverage to cover their overhead ex- 
penses? A reprehensible practice which, in 
the interest of the insuring public, must be 
eliminated. 


Questions for Final Solution 


The questions for final solution, then, are: 
(1) Are the fire insurance companies guilty 
of fraud in accepting premiums on alleged 
amounts of coverage without any intention 
of paying the same in the event of loss by 
fire and (2) is it proper for the fire insurance 
companies to continue the operation of 
company-owned-and-operated “adjustment 
bureaus” whose only purpose, even in cases 
of total loss, is to reduce the amount of pay- 
ment through nonverified and _ chiseling 
appraisals through which the insured is 
forced into compulsory appraisement pro- 
ceedings with resulting loss? 


These are the issues which the insurance 
companies should consider in order that 
something may be done to protect the pub- 
lic interest and which, when solved, will 
create a better understanding and feeling o! 
confidence between the insured and the 
companies. 
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Some years ago an attempt was made in 
California, through the addition of Section 
2057 to the insurance code, to secure the 
enactment of a provision which would have 
clarified the problem greatly: 


“Section 2057. In all suits brought upon 
policies of insurance against loss or damage 
by fire hereafter issued or renewed, the de- 
fendant shall not be permitted to deny that 
the property insured thereby was worth at 
the time of the issuing of the policy the full 
amount insured therein on said property; 
and in case of total loss of the property in- 
sured, the measure of damage shall be the 
amount for which the same was insured, less 
whatever depreciation in value, below the 
amount by which the property is insured 
the property may have sustained between 
the time of issuing the policy and the time 
of the loss, and the burden of proving such 
depreciation shall be upon the defend- 


” 


ant. ... 


Needless to say, the insurance lobby at 
Sacramento killed the provision, and quickly. 


Remedial Legislation Needed 
The following 
urgently needed: 


remedial legislation is 


(1) Elimination of the alleged practice of 
law by unauthorized agencies, such as com- 
pany-owned-and-operated “adjustment bu- 
reaus.” 


State bar associations can be most helpful 
in seeing that the procedure of the so-called 
“adjustment bureaus” does not violate the 
canons of ethics and statutes in the various 
states and in preventing such acts where 
they are not performed upon a professional 
basis. 


The New York Standard Form now in 
force can require the insured, in the event 
of loss by fire, to submit to an examination 
under oath. The examination may be by an 
adjuster not licensed to practice law. Such 
examination in record form may become 
part of a court file in the event of litigation. 
Properly, such examination and oath-giving 
should be ordered by the state commissioner 
of insurance or, as in Minnesota, through 
the state fire marshal’s office and be under 
full legal protection. 


(2) Replacement of company-owned-and- 
operated “adjustment bureaus” with inde- 
pendent adjustment agencies subject to 
Supervision by state insurance commission- 
ers or other state officials in the settlement 
ot fire losses. 


Fire Insurance 


I do not know to what extent the com- 
missioners of insurance would want to go in 
such supervision, but it would seem that 
state supervision is a step in the right direc- 
tion and that fire insurance contracts should 
be supervised and regulated in the public 
interest. 


Bill of Rights for Policyholders 


(3) Formulation of a bill of rights for the 
policyholders, starting with the “valued- 
policy” provision inaugurated by Minnesota, 
providing for an amount definitely ascer- 
tainable in the event of total loss. 


(4) Elimination of fraud in the acceptance 
of premiums on amounts of coverage the 
companies apparently have no intention of 
paying in the event of loss—in many cases 
even in the case of total loss. 


(5) Elimination of the company practice, 
through its so-called “adjustment bureaus,” 
of making nonverified estimates of damage 
and, on the basis of a chiseling appraisal, 
compelling the submission of verified ap- 
praisals of the cost of rebuilding and 
expensive appraisement proceedings, the 
only result of which is to reduce the amount 
payable under the policy. Submission of 
verified appraisals of damage or loss should 
be required from the insurance companies 
as a condition precedent to appraisement 
proceedings. 

(6) Ascertainment through a Congres- 
sional inquiry of the abuses which have 
come through long years of nonrestrained 
operations and enactment of legislation for 
their elimination in the public interest. 


Uniform Fire Insurance Policy Form 


(7) Development, through the coopera- 
tion of the industry, the State Association 
of Insurance Commissioners, organizations 
such as the Duluth Underwriters Associa- 
tion and other interested groups, of a uni- 
form standard policy form of fire insurance 
contract. This should not be accomplished, 
as some insurance companies insisted in the 
1951 campaign in Minnesota, at the expense 
of benefits already obtained, as in the case 
of Minnesota and the few other states that 
have retained provisions benefiting the in- 
sured and operating in the public interest. 

The American Law Institute, which meets 
annually at Washington, and the National 
Conference of Commissioners on Uniform 
State Laws have jointly completed what is 
known as the Uniform Commercial Code. 
The drafting of this code stands out pos- 
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sibly as one of the great constructive 
achievements in the development of Ameri- 
can law. Uniformity has been the goal of 
the commission on uniform state laws for 
50 years, and among the American bar’s 
most notable undertakings has been the 
achieving of uniformity in commercial law. 


The Committee on Scope and Program of 
the National Conference of Commissioners 
on Uniform State Laws has been asked to 
reconsider the possibility of drafting a uni- 
form fire insurance policy form for presen- 
tation to the states, and more recently the 
matter has been submitted to the Honorable 
Herbert F. Goodrich, director of the Ameri- 
can Law Institute, for consideration and 
possible study. The matter might be par- 
ticularly in the province of the state insur- 
ance commissioners, and they are in position 
to exert influence upon the various state 
legislatures. 


There is one outstanding fact to be 
gleaned from Minnesota’s record over the 
years in the adjustment of losses: In seek- 
ing uniformity, a bill of rights for the public 
must start with a provision for a “valued 
policy” under which the value of the build- 
ing is agreed upon at the time the policy is 
issued. This type of policy precludes collect- 
ing premiums on one basis and paying 
claims for fire losses on another basis. 


(8) Incorporation of the fire insurance 
contract form in the statutes of each state 
and enactment of provisions for the strict 
enforcement of the provisions in the public 
interest. 

A recent review of the status of fire in- 
surance practices in the several states indi- 
cates that leaders in the insurance field and 
in private industry are determined to carry 
forward a move to bring about needed re- 
forms, both in the form of policy and the 
methods of adjustment of losses. They recog- 
nize the problem as nation-wide and feel that 
if relief is not obtainable through the legis- 
latures in their respective states, the whole 
matter should properly be determined by a 
Congressional inquiry. 


O'Hara Resolution 


Such inquiry is not of recent inspiration, 
however. The subject seemed so important 
that on September 18, 1950, House Resolu- 
tion No. 855 was introduced by an alert 
Congressman from Illinois, the Honorable 
Barrett O’Hara, authorizing and directing 
a full and complete investigation of the 
methods and practices obtaining in the fire 
insurance business. 
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As Mr. O'Hara observed at the time of 
introduction of the resolution: 


“Fire insurance concerns, in large or small 
degree, every person in the country, cer- 
tainly in very large measure the home 
owners and the owners of industrial and 
commercial buildings as well. A select com- 
mittee should undertake its inquiry with an 
open mind, should proceed constructively 
and make only such recommendations as 
sound business and financial judgment 
would dictate after a thorough study of the 
facts. I would think it possible that the large 
fire insurance companies, some at least, 
would welcome such inquiry and study.” 


The O’Hara resolution at the time of its 
introduction reflected the growing inclina- 
tion of responsible and forward-looking 
American leaders to do something definite 
about fire insurance abuses. This alertness 
to a menacing situation was perhaps more 
apparent following publication by the Ameri- 
can Bar Association Journal of one of my 
articles, entitled “What Is Your Fire Insur- 
ance Policy Worth?” 


From a great sheaf of communications 
received from representative fire insurance 
men, lawyers, businessmen, public officials 
and others at that time, a pronounced feel- 
ing of distrust of the motives and methods 
of the fire insurance companies, with regard 
to their relationship with the insured, was 
reflected. 


One of the most poignant observations on 
the present fire insurance policy contract 
was made by an eminent Kansas City attor- 
ney, Mr. W. F. Woodruff, who wrote: “The 
standard fire insurance form is so one-sided 
that it does not deserve to be classed as a 
contract.” 


Monsignor George D. Mulcaliey of Cath- 
olic University, Washington, D. C., in com- 
menting on the article, said: 


“No matter what company has written the 
insurance, he [the policyholder] will always 
be dealing with the same adjusters. There 
may be 50 or more companies writing insur- 
ance, but they all delegate one of their 
subsidiary corporations known as the ‘Fire 
Companies Adjustment Bureau’ to handle 
their losses. 


“In the settlement of losses you might 
just as well be insuring with one company, 
for you have to deal always with the same 
adjusters, with their local policies and atti- 
tudes. 


“The laissez-faire attitude of the com- 
panies toward the problems of the insured 
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must be abandoned. Life insurance studies 
the needs of the insured and its agents are 
trained not to sell an improper contract. 
Fire insurance must do the same.” 


“It would seem reasonable,” said the 
editor of the American Bar Association Jour- 
nal in an editorial, “if a $20,000.00 house is 
insured against ‘all loss or damage by fire’, 
that total destruction of the house should 
entitle its owner to a $20,000.00 settlement 
from the company that wrote the insurance. 
Unfortunately, the average home-owner has 
never read the policy that protects him 
against ‘all loss or damage by fire’, and a 
perusal of the contents of some of the fine 
print in the policy might shatter his faith in 
the amount of protection for which he is 
paying premiums.” 


Continuing, the editorial commented that 
the author “calls upon the fire insurance 
companies to ‘clean house’ in this stimulat- 
ing article that deserves the attention of all 
fire insurance policy holders, laymen as well 
as lawyers.” 

Mindful of current trends in government 
and business, Honorable Herbert Hoover, 
our only living ex-president of the United 
States, in a recent article in Collier's, made 
these timely observations which, strangely 
enough, seem to apply to current conditions 
in the fire insurance industry: “Men are not 
justified in deliberately making a profit from 
the losses of other people. ... When repre- 
sentative government becomes angered, it 
will burn down the barn to get a rat out of it.” 


The present relationship between leading 
fire underwriters and the public is of such 
disquieting nature that I feel that immediate 
steps should be taken to bring about cor- 
rections, and that these corrections should 
be applied nation-wide. 

A possible sequel to the now-famous 
cleanup of the insurance business by the 
late Charles Evans Hughes, former Gover- 
nor of New York, former Chief Justice of 
the United States Supreme Court and once 
candidate for President of the United States, 
might loom up if remedial steps, if not leg- 
islation, were not taken to correct current 
inequities and abuses. Mr. Justice Hughes, 
in the face of dishonest management and 
operation of insurance companies, did not 
hesitate to clean them up, both in the public 
interest and that of the national reputation 
of New York business. 

It is likely that the newly fomented inter- 
est in a campaign of corrections, so appar- 
ent in the fire insurance field nation-wide 
today, will crystallize into a move of such 
magnitude and effectiveness that harsher 
moves, such as Congressional investigation 
to eliminate abuses, may not occur. 

Whatever develops in the immediate 
future in this disquieting situation, it is to 
the everlasting honor of certain insurance 
men and their organizations that they 
sensed in time the danger signals and took 
the first steps toward achievement of a 
highly desired goal. In success they will 
have served both their industry and the 


public interest. [The End] 


EXEMPTION OF ENDOWMENT INSURANCE—— 
FROM THE INSURED'S CREDITORS 


that the exemption is not allowed if the 


insured reserves the right to change his 


beneficiary.” 

The law of the state where the contract 
is made will usually control the rights of 
creditors.” 

It is well to remember that in bankruptcy 
cases the state exemption laws will be 
respected.” 

The 


bound 


not 
the 


is 
in 


Bureau 
Statutes 


Revenue 
exemption 


Internal 
by the 





*In re Simmons & Griffin, 255 F. 521 (Mass.., 
1919) ; In re Simmons, 253 F. 466 (Mass., 1918): 
In re Fetterman, 243 F. 975 (Ohio, 1917); 
Massachusetts Mutual Life Insurance Company 
v. Switow, 3 Life Cases 162, 30 F. Supp. 809 
(1940) 

- Roberts v. Winton, 100 Tenn. 484, 45 S. W. 
73 (1898). 
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Continued from page 460 


collection of income taxes and other govern- 
mental levies.” Unpaid alimony is usually 
not considered a debt, and the policy or its 
cash value may be attached for such an 
obligation.” 


It is well to bear in mind that owners 
of endowment insurance may enjoy the 
exemption for only the limited period until 
the policy endows, whereas owners of 
straight life insurance may have an un- 
limited exemption for the life of the insured. 


[The End] 


“68 A. L. R. 1215; 109 A. L. R. 1045; 169 
A. L. R. 1380. 

% See Heffelfinger 
note 22. 

% Jackson v. Jackson, 73 N. Y. Supp. 
122 (1947); Smith v. Smith, 98 N. Y. 


(2d) 802 (1950). 


v. Commissioner, foot- 


(2d) 
Supp. 
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Death — Disability — 
Old-Age Dependency — 


Unemployment 


THE FOUR HORSEMEN: 


Some Observations o 


Mr. Lincoln is chairman of the board, | 
Metropolitan Life Insurance Company. | 
He delivered this address before the | 
American Bar Association Ohio Valley | 
Regional Meeting on April 10, 1952. | 


| 


UST ABOUT a generation ago a great 
VY novel captured the imagination of the 
civilized world, In America it ran into 80 
or more reprintings in less than a year. It 
was The Four Horsemen of the Apocalypse. 


At just about that time one of America’s 
foremost railroad executives, L. F. Loree, 
was enlisting the cooperation of one of 
America’s great life insurance executives, 
Haley Fiske, toward doing away with some 
of the fear and deep concern about the rav- 
ages of another “Four Horsemen’”—death, 
disability, old-age dependency and unem- 
ployment. Mr. Loree had concluded, and 
was advancing for discussion with Mr. Fiske, 
that the average man was continuously ap- 
prehensive of the financial hazards which 
these four horsemen conjured up in his mind. 
Those discussions are vivid to me even 
today, because I sat in on some of them. 


Mr. Fiske, the insurance executive, could 
assure Mr. Loree that the life insurance in- 
dustry was in position to furnish monetary 
reassurance against the tragic results of a 
successful attack on the part of the first two 
of those horsemen—death and disability 
from sickness or accident—and provision to 
withstand the third—old-age dependency. 


But there was no established facility—in 
life insurance or anywhere else in our eco- 
nomy—to soften the attack of Horsemen 
No. 4—unemployment. Some kind of insur- 
ance for this hazard to be developed in the 
life insurance business was conceived and 
urged upon the New York Legislature, but 
no suitable legislation was adopted. 
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Gradually it came to be agreed that for 
unemployment and for a basic amount of 
old-age protection the most satisfactory me- 
dium would be government itself, federal or 
state. This thinking soon ripened into the 
concept called “Social Security” and this, in 
turn, into federal legislation adopted in 1935. 
That legislation, however, was so devised, 
before its adoption, as to embrace some of 
the hazards inherent in attacks by the re- 
maining two horsemen, Social security, as 
we have come to know it in the United 
States, was born in this legislation. 


In my remarks I will attempt to discuss 
the philosophy of that midcentury social se- 
curity legislation which we actually have, 
its virtues and its faults. We may commence 
this discussion with a classic quotation from 
Grover Cleveland: “It is a condition which 
confronts us—not a theory.” Whatever the 
philosophy and the actuality of social se- 
curity should, perhaps, have been, it is with 
us now in the shape of the legislation of 1935 
—with amendments. In addition there are 
a number of independent but related pro- 
grams arising out of other legislation, What 
should be our attitude toward these activities? 
What changes, if any, should be urged? 


As preliminary to such discussion, it will be 
helpful to review the current situation—what 
has been and what is being done by private 
effort and what activities are now being 
carried on under the aegis of government. 


Private Channels 


The search for security for themselves and 
their families has been traditionally an out- 
standing characteristic of the American people. 
Heads of families have recognized that they 
have this primary responsibility. Today over 
86 million persons in the United States are 
the owners of life insurance policies pur- 
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chased by them in privately managed life 
insurance companies. The proportion of the 
total population reached by the benefits of 
private life insurance, including the assured 
and their beneficiaries, is very high indeed. 


The vigor of growth of privately acquired 
life insurance through the years is perhaps 
even more impressive. Consider only the 
tremendous expansion of privately acquired 
life insurance that has occurred just since 
the enactment of the Social Security Act of 
1935. At the end of that year the total 
amount of life insurance in force was less 
than $100 billion ($98.4); today there is 
over $253 billion in force. The assets of 
the private companies held toward the ful- 
filment of this insurance are currently 
nearly $70 billion. 


Even these vast sums do not give an ade- 
quate index of the growth that is taking 
place. Many of our insurance companies 
are institutions of long standing. What is 
not so well known is the great increase that 
is taking place in the number of companies. 
Today 684 life insurance companies are 
reported as operating in the United States. 
In 1935 their number was only 373. 


The growth which has occurred in the 
field of accident and health insurance is 
likewise impressive. Many activities which 
did not exist in this field in 1935 or were 
just barely getting under way are now op- 
erations of outstanding magnitude. In 1935, 
hospitalization, surgical and medical expense 
insurance were, for the most part, only in- 
fants—and not very lusty ones at that. At 
Present over 40 million persons have some 
torm of commercially issued accident and 
health insurance. If we include both as- 
sured and other types of voluntary prepay- 
ment plans, the number covered for some 
form of hospital expense protection is over 
80 million people. 


Social Security 


This vitality in the development of the 
new forms of insurance—new methods for 
dealing with age-old problems—is one of 
the most convincing proofs that our people 
are quite capable of cultivating, in their own 
ways, a very broad area in this general field. 
Relatively, not so many years have elapsed 
since the first insured retirement plan cov- 
ering employees of an employer was under- 
written by one large company. Today insured 
employee retirement plans constitute a ma- 
jor field of activity for many private insur- 
ance companies. 


The expansion of group coverage, in all 
of its many forms, through private insurance 
in recent years has been amazing, reflecting, 
as it does, new concepts, wider needs and 
changing relationships in business and in- 
dustry. In recent months we have been 
Witnessing not only an extension of the 
operations of many life insurance compa- 
nies into the group insurance field as a new 
activity, but we have seen many such com- 
panies entering a new field—the underwrit- 
ing of accident and health insurance. 


The foregoing, in brief summary, indi- 
cates the channels which are available en- 
tirely outside governmental activities in 
constantly widening scope and constantly 
greater facility, as well as safety, for that 
large segment of our population which can 
and does make its own provision against 
the inroads of Horseman No. 1 by way of 
life insurance, against Horseman No. 2 by 
insurance against disability, and against 
Horseman No. 3 by insured retirement 
plans—all in established, privately managed 
insurance companies. (The Fourth Horse- 
man, unemployment, will make his bow a 
little later on in the course of discussion 
of the current social security programs.) 


This record is a demonstration, if demon- 
stration is needed, that facilities to cover 
the hazards presented by the first three of 
our horsemen already exist and that they 
have a resiliency not possible through any 
massive, nation-wide, governmentally oper- 
ated institution. Here we find evidence that 
the freedom of action (under proper state 
supervision) of one or a dozen or a hundred 
companies can develop new plans and new 
ideas and new methods of operation through 
trial and error in these various directions, 
without the necessity of experimentation on 
the whole nation as a single guinea pig, as 
in the case of a federal government opera- 
tion. Here one finds an essential difference 
between private operation and governmental 
operation, whether in life insurance or in any 
other facility designed for serving the public. 
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Current Federal Social Security 
Programs 


We come now to the subject of federal 
social security legislation, as first enacted 
in 1935 and as amended in important respects 
in 1939 and more recently in 1950. This 
legislation has three major divisions: 


(1) The old-age and survivors insurance 
program (frequently given the alphabetical 
touch as O. A. S. I.). 


(2) The public assistance and children’s 
services program. 


(3) The employment security program. 


Under the old-age and survivors program, 
an extensive variety of benefits are pro- 
vided. For simplicity we might divide them 
into three groups: 

(1) Old-age income benefits for qualified 
workers, ranging from $20 to $80 a month 
for individuals; from $30 to $120 a month 
for a couple. 

(2) Income benefits for certain dependents 
of qualified deceased workers. These may 
range up to $150 a month for a family. 


(3) Lump-sum benefits payable upon the 
death of qualified workers, ranging up to $240. 


Under the public assistance program, 
funds are made available for the following 
types of state programs: 


(1) Old-age income assistance. This pro- 
vides funds for state assistance programs 
administered on a needs-test basis to aid 
those individuals who receive little or no 
federal old-age insurance benefits. The fed- 
eral portion of these payments is determined 
by a statutory formula which fixes a rela- 
tionship between what the state pays within 
a certain limit and what the federal govern- 
ment will add under this program. The 
maximum federal share of an individual's 
monthly payment is $30, arrived at roughly 
on the basis of 75 per cent of the first $20 
of the average payments made under the 
state plan, plus 50 per cent of the next $30. 
One of the very questionable aspects of 
this program is the manipulation, under 
state procedures, that seems to be encour- 
aged. Some states, for example, seem to 
have found it advantageous to extend pay- 
ments very widely in small amounts on 
which the proportion of federal matching 
is high. In other words, there is evidence 
that the mechanics of the program, and not 
true need, can be, and frequently is, an in- 
fluential factor in some localities. 


(2) Aid to needy blind. This is similar in 
its operation to the old-age income assist- 
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ance program, although a much smaller 


number of persons is affected. 


(3) Aid to dependent children. This pro- 
gram may be regarded as performing, with 
respect to dependent children, the same 
function that the old-age income assistance 
program fulfills with respect to the basic 
old-age and survivors insurance program. 
This part of the federal public assistance 
program also includes payments to the 
states for (a) maternal and child health 
services, (b) services for crippled children 
and (c) general child welfare services. 


(4) Aid for totally and permanently dis- 
abled persons. This program, adopted in 
1950, makes funds available for state plans 
providing aid for the totally and perma- 
nently disabled on a needs-test basis in the 
form of income payments and for certain 
medical expenses. 


We now approach the Fourth Horseman 
—unemployment—whose onslaughts are at- 
tempted to be covered by the third broad 
division of the Social Security Act. Its 
principal effect has been the establishment 
of a system of unemployment compensation 
programs administered by the several states. 
Benefits are provided as a matter of right, 
pursuant to various state laws supported in 
almost all states entirely by payroll taxes 
on employers. Through the federal tax 
mechanism the federal government maintains 
some measure of control over these state 
plans, although wide latitude was made 
available to the states for experimentation 
in varying the conditions of eligibility, level 
of benefits and other provisions. This is 
widely regarded as a desirable arrangement 
permitting appropriate recognition of the 
special needs, circumstances and objectives 
of the several states. We must be on our 
guard against repeated efforts to interfere 
with this sound principle and to extend the 
role of the federal government, as proposed 
in the Moody bill which recently received 
attention in Congress. 


The programs just described are most 
ambitious and constitute quite an undertak- 
ing. Even so, they are only a part of the 
fantastic and incongruous array of activities 
which the federal government is sponsoring 
in this broad field of social security. 


Other Federal Government 
Operations 


Alongside the programs under the Social 
Security Act of 1935 which have already 
been described we must also consider: 
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(1) The Railroad Retirement Act. 


(2) The civil service employees insurance 
and retirement program. 


(3) The public health services. 


(4) The benefit programs for members 
of the armed forces and veterans. 


In the aggregate they amount to a stagger- 
ing assortment of programs and benefits. 

(1) By the Railroad Retirement Act Con- 
gress has established an anomalous program 
that has some of the characteristics of the 
O. A. S. I. program and some of the char- 
acteristics of an employer’s welfare program, 
even though the United States is not the 
employer of the railroad workers affected. 
This intermixture of different objectives has 
caused endless confusion and serious prob- 
lems for the nation, far beyond the circle 
of railroad workers. For example, the level 
of survivors’ benefits for railroad workers 
was originally set above the level previously 
adopted for O. A. S. I. This was then 
used as a reason for raising O. A. S. I. 
benefits, and the 1950 Social Security Act 
amendments succeeded in bringing those 
survivors’ benefits to a level well above 
those for railroad workers. However, with 
the 1951 amendments to the Railroad Re- 
tirement Act the emphasis has once again 
been reversed. As long as these acts con- 
tinue on their present basis, this kind of 
leap-frog behavior is likely to continue. 


(2) The civil service employees insurance 
and retirement plan provides, for some two 
million civil service employees of the federal 
government, benefits similar to those pro- 
vided for other workers under the Social 
Security Act. It also offers welfare benefits 
similar to those provided by many employ- 
ers under employer-sponsored or-supported 
private insurance and retirement plans. A 
broad problem presented by these programs 
for special groups of workers is the con- 
fusion, the overlapping of benefits and the 
inconsistencies that develop as employees 
move about among these different employ- 
ments during their working years. There 
is also, of course, a seemingly endless com- 
petition to extend and expand the benefits 
under these programs one beyond another. 


(3) The public health activities of the 
federal government present a somewhat more 
rational picture. These include a number 
of areas which are an appropriate concern 
of government. On the whole, the achieve- 
ments in this field have been notable, due 
im no small measure to some outstanding 
individuals who have served this agency 
and to the successful integration of its ac- 
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tivities with private health agencies and 
those of state and local governments. 
Where the boundaries of these activities of 
the federal government should be drawn is 
a matter that, by its nature, probably cannot 
be rigidly fixed. However, constant alert- 
ness is required to prevent unwarranted 
extensions into areas which are the proper 
responsibility of the state and local govern- 
ments and of private endeavors. 


(4) Armed forces and veterans. The bene- 
fits and services provided for members of 
the armed forces and for veterans constitute 
a bewildering variety of undertakings, over- 
lapping in many instances other social secu- 
rity programs. Included here are a great 
variety of separate plans of many kinds 
predicated on service in different wars, 
among which are various categories of pen- 
sions, life insurance and medical services. 
There is an insurance program for veterans 
of World War I and a different program 
for World War II veterans. More recently 
an arrangement for indemnity benefits has 
been enacted, the costs of which are borne 
entirely by the federal government. A fur- 
ther extension to provide benefits for the 
survivors of those in the armed forces is 
currently under Congressional consideration 
in the Kilday bill. 

In the field of health and medical care 
alone the program undertaken by the fed- 
eral government, largely through the Vet- 
erans Administration, is of staggering 
dimensions. The annual expenditures on 
these activities were estimated at $2 billion 
in 1949. That year the report of the Hoover 
Commission suggesting a reorganization of 
federal medical activities estimated that the 
federal government is attempting to give 
varying degrees of direct medical care to 
24 million beneficiaries—about one sixth of 
the nation. Since that report was completed 
these expenditures for health and medical 
care have increased substantially. 


The problems in this area seem to be in 
a chaotic state. Clearly, some broad policy 
must be set which will distinguish between 
the purposes of a sound social security pro- 
gram, as such, and the rewards which the 
nation may well wish to bestow on those 
who served in the armed forces. A funda- 
mentally different approach is called for 
than that adopted following our earlier wars 
whose veterans constitute a relatively small 
portion of the total population. With the 
continuance of hostilities, the number of 
persons who will have had a period of 
service in the armed forces is very large 
indeed and if their dependents are also 
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taken into account, they constitute a very 
substantial proportion of all citizens. 


How Are These Federal Activities 
to Be Regarded? 


It is not unnatural that these vast opera- 
tions of the federal government should evoke 
varied reactions. Any organization that dis- 
burses so tremendous a volume of cash 
benefits and services is bound to acquire a 
considerable body of supporters on that 
account alone. Remember the slogan: “Tax 
and tax and spend and spend.” This, in 
part, perhaps explains the thinking behind 
many proposals for extending these pro- 
grams further, for raising benefits, increas- 
ing the services, increasing the costs. From 
another school of thought we hear many 
expressions of the greatest alarm. 


The magnitude and complexity of these 
vast undertakings and the very questionable 
direction some of the developments have 
taken quite properly fill some people with 
deep concern. This has led some to oppose 
all these activities, to resist all change and 
even to advocate the abolition of much of 
what is now being done. 


The responsible citizen can hardly sup- 
port either of these extremes. Much as we 
might fear the consequences of these pro- 
grams—particularly if some needed changes 
are not made—I believe blind opposition is 
more unwise and even dangerous. Instead, 
I believe the greatest good can be realized 
only if we attempt to appraise them with 
the best intelligence we can muster, deter- 
mine to discover the rightful role and proper 
limits of each and work steadfastly to have 
their true objectives realized. This, of 
course, is a formidable task. 

There are no fixed answers for all the 
problems with which social security is con- 
cerned. Our society is not static; the nature 
of the problems we face continues to change 
from time to time and solutions that are 
appropriate at one time may need substan- 
tial revision at another. It is a continuing 
task we face. However, there are some 
guiding principles that we might follow at 
all times—principles by which we can meas- 
ure the appropriateness of our actions from 
time to time. Let us briefly consider some 
of them. 


Who Shall Be Responsible? 


When we deal with social security we 
are dealing with a phase of political philoso- 
phy. Our views on social security will 
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ultimately depend on how we regard our- 
selves and our fellow men and what we 
believe are the proper relationships between 
ourselves, our fellow men and our govern- 
ment. If we cherish, as I think most of us 
really do, the concept of man endowed by 
his Creator with certain inalienable rights, 
I believe we become keenly aware of the 
responsibilities that go with the concept 
and also of the danger that these rights 
will be lost if our individual responsibilities 
are surrendered to government. 


Three broad areas of responsibility exist 
in regard to those hazards of life with which 
social security is generally concerned. First 
and fundemental is the area of individual 
responsibility, including responsibility for 
one’s family and one’s dependents. Second, 
there is the area of responsibility arising 
from an employer-employee relationship. 
Third, there is the area of responsibility of 
society as a whole through government. 


Our economic and social organization is 
such that there is an important role which 
must be filled by individuals, by employers 
and by government if our economy is to 
function most effectively. Some aspects of 
our industrialized economy create situations 
which persuade us that it is unrealistic to 
believe that all the major problems we face 
can be dealt with satisfactorily by the ac- 
tion of individuals alone. On the other 
hand, we seem to lose sight of the impor- 
tance of the part that individuals must play 
and the over-all responsibilities which they 
should properly assume. 


The hazards of life with which social 
security deals result in intensely human 
problems involving individuals. Yet we 
should understand that the interest of society 
as a whole in dealing with these problems 
is not primarily in the individual as a ptrson 
but rather in protecting society itself against 
the consequences which would otherwise 
flow from these individual tragedies. The 
test of the measure of social action needed 
in a particular situation is not basically the 
same test as the individual might apply but 
what is necessary to achieve the protection 
of society as a whole. 


If the level or scope of social security 
benefits is such that it leaves little room 
for individual effort or for private group 
effort, it most certainly is too high. Not 
only would it, under those circumstances, 
be going beyond the social need of society 
as a whole, but it would be discouraging 
individual effort and weakening individual 
responsibility rather than strengthening and 
supporting such effort. Where the line 
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should be drawn requires the wise balancing 
of many factors, and as I indicated before, 
any answer is affected by changing condi- 
tions. But we might well wonder at the 
jevels to which some of these benefits have 
already been pushed, for example, up to $80 
a month under O. A. S. I. for an individual 
and up to as much as $150 a month for 
families. Nevertheless, there are those who 
would push them even higher—judging 
them as if the federal government should 
assume full responsibility for providing all 
or substantially all of the income which 
might be deemed desirable. This approach 
mistakes completely the proper function of 
government action in this field and unless 
this is well understood, there is much trouble 
ahead. 


IT have dwelt on this matter of the re- 
spective areas of responsibility for dealing 
with these problems of security. I have 
done so advisedly, because it seems to me 
that this is the basic consideration in weigh- 
ing first the propriety of any government 
action and then the type of action and 
of the level of benefits that might be appro- 
priate. There are, however, a number of 
other considerations. 


Even when we might conclude that some 
action by government is appropriate, we 
should try, in so far as practicable, to keep 
these activities as close as possible to those 
who pay the bill and who are in a position 
to judge the effectiveness of the program. 
The federal government should not under- 
take activities that can more ippropriately 
be undertaken by state and local governments. 


Production, the True Basis 
of Economic Security 


The advocates of more and still more 
social security seem to fail to understand 
the limitations of this type of action in 
providing true security. Social security 
measures are not a panacea for economic 
ills. They will not produce a single loaf of 
bread or a single garment for the needy. 
Social security is merely a kind of medicine 
—a bitter kind that needs to be used wisely 
if fatal results are to be avoided. We need 
to realize that true social or economic secu- 
rity depends on a sound economy, on steady 
employment and on a high level of produc- 
tion of those goods and services by which 
we all are sustained. 


Sir William Beveridge was one of the 
leading architects of the elaborate system 
of social security established by the British 
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Government. After observing the results 
of his labors he expressed alarm at the 
effect these programs were having in dis- 
couraging the voluntary services that had 
been carried on in the past by devoted 
persons in a great variety of endeavors. 
Somewhat belatedly he became aware of 
the real importance of these many nongov- 
ernmental activities and undertook in a long 
volume to give them due recognition and 
to caution against developments in the gov- 
ernmental programs that were destroying 
these invaluable activities that could not 
possibly be replaced by governmental com- 
pulsion. This is a lesson we should learn 
well before it is too late. 


Basic Issue in Social Security Today 


The problem we face, as I see it, is to 
keep these programs from getting out of 
hand, from overwhelming the whole nation, 
from being extended into areas beyond the 
appropriate boundaries of government ac- 
tion. It is the insidious growth and ex- 
tension by little steps on many different 
fronts that we need fear most. Lacking a 
well co-ordinated, long-range policy, it is dif- 
ficult for Congress to avoid first this and 
then that extension urged by the siren song 
of the public weal. Such advances will 
surely be ruinous in the aggregate. 


In more concrete terms, the basic current 
need is a thorough co-ordination resulting 
in the establishment of O. A. S. I. as the 
primary provision for all in the field of 
retirement and survivorship protection, on 
the foundation of which their individual 
protection can be superimposed. The com- 
petitive overlapping in activities, functions 
and benefits between O. A. S. I., on the one 
hand, and, on the other, the public assistance 
program, the Railroad Retirement Act, the 
programs of the Veterans Administration 
and the civil service employees and similar 
state programs is an intolerable condition 
and should be corrected. 


Relation of Federal Tax Policy 
to Social Security and Insurance 


These observations would be incomplete 


if we did not consider one other broad 
aspect of federal activity affecting social 
security. I refer to the federal tax policies. 
There has not been an adequate measure 
of co-ordination, and as a consequence, 
there are strange inconsistencies in the tax 
laws as they touch on matters which con- 
cern social security, insurance and related 
mechanisms pertaining to the problems 
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caused by our Four Horsemen. A few illus- 
trations may be in order. 


Under the existing laws and regulations, 
benefits payable under the O. A. S. I. pro- 
gram and under the Railroad Retirement 
Act are not treated as income to the recipi- 
ents and are not subject to federal income 
tax. On the other hand, payments which 
an individual may provide for himself 
through an individual annuity or which he 
may receive from his employer’s retirement 
plan are subject to income tax. This is 
hardly a situation which is conducive to 
individual private effort to provide old-age 
income security and might even be a factor 
in the minds of some of those who are 
favoring an increase in the level of O. A. 
S. I. benefits in preference, for example, to 
benefits under an employer-sponsored re- 
tirement plan. 


It seems to have been the clear intention 
of Congress, as expressed by the Revenue 
Act of 1942, to encourage employers to 
establish retirement plans for their employ- 
ees, since employers are allowed tax 
deductions for payments made to approved 
plans and, in general, such payments are 
not taxable to employees until received as 
benefit payments. On the other hand, no 
similar encouragement as to deductions on 
their personal income tax return is extended 
to employees respecting their contribution 
under employer retirement plans. The im- 
mediate practical result of this policy is to 
place a powerful impediment in the way 
of contributory pension plans which have 
many desirable qualities. Not the least of 
the considerations involved is that it enables 
an employee to participate in providing his 
own old-age security—an obligation for 
which he has the primary responsibility. 
By appearing to make it attractive to avoid 
this responsibility and by encouraging em- 
ployees to feel that it is desirable to shift 
this responsibility to someone else, the gov- 
ernment is promoting a principle which is 
essentially contrary to our philosophy. 


The lack of an element of tax relief under 
retirement plans for self-employed persons, 
among which lawyers and many other pro- 
fessional persons are included, as compared 
with the relief given corporate emplovers 
has engaged the attention of the American 
Bar Association and other groups. The 
reasonableness of some measure of relief is 
clearly apparent. This is the objective of 
the Reed and Keogh bills which have been 
introduced in Congress. While the pur- 
poses of these bills are worthy, the means 
by which they undertake to provide relief 
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are too narrowly drawn, excluding, as they 
do, the use of the facilities of insurance 
companies except to a very limited extent. 
However, it will be recognized that piece- 
meal efforts, such as these, to deal with 
particular groups may not be a satisfactory 
approach, particularly in view of such 
broader issues as those just referred to in 
the case of the large number of persons 
covered under contributory retirement plans. 


What Shall We Do? 


As citizens we have a clear responsibility 
to acquaint ourselves as fully as_ possible 
with this important area of citizenship and 
government. We must equip ourselves to 
assume positions of leadership in thinking 
on these problems with our neighbors and 
our representatives in government. Much 
good work has been done in various areas 
by groups working with chambers of com- 
merce and various trade associations. Working 
committees of these organizations have long 
and patiently analyzed and discussed issues 
and principles, have weighed specific legis- 
lative measures and generally have provided 
a much-needed source of sound thought. 
We need a broadening of these efforts to 
encompass and interest many more individ- 
uals and groups. 


Congress should undertake the broad 
studies envisaged by Senate Resolution 300, 
adopted in 1950 but not yet acted upon, 
and by the more recent Senate Concurrent 
Resolution 51, calling for a thoroughgoing 
study of the railroad retirement system. 
The gravity of the situation and the need 
for some such study have even been recog- 
nized by the President in his recent budget 
message. Congress in the past has had the 
help of representative citizens in its delib- 
erations on these matters and in many 
respects deserves commendation for the 
manner in which the difficult issues have 
been approached and dealt with. There 
are, however, too many illustrations of 
another sort. Irrespective of all that has 
already been done, the need for thorough- 
going study and patient analysis and wise 
decision is greater than ever. Congress 
needs the support and help of the best 
minds the country can marshal for this 
undertaking. It should be urged to give 
this subject a high order of priority. 

In social security, the government set out 
to build defenses against the ravages of the 
Four Horsemen. Let us make sure we do 
not, in the process, create new terrors and 
pull down the many other defenses it has been 
our good fortune to possess. [The End] 
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LEGAL-COST INSURANCE 


By LOUIS M. BROWN 
Los Angeles Attorney 


Insurance to take care of legal 
fees and court costs is not a 
new idea. Rather, it is an exten- 


sion of things already happening 


REPAID medical and _ hospital care 

through voluntary insurance is hee. 
Why not prepaid legal service and prepaid 
court costs through voluntary insurance? 

Let’s look at a fact. Actually, we have had 
insured prepaid legal service for as long as 
liability insurance has been written. Every 
time an insurance company takes on a third- 
party risk, the policy provides that the insur- 
ance company agreees to defend against any 
claim of liability to the extent of the coverage. 
That’s prepaid legal service plus prepaid lia- 
bility coverage. Eliminate the liability cover- 
age and you have prepaid legal service. Many 
an insurance policy might be worth the price 
of the premium just for the prepaid legal 
defense. A home owner’s public liability policy 
is worth having not only because of the protec- 
tion against liability but because if anyone 
ever sues it will cost many times the premium 
to defend. 

Has legal-defense insurance ever been tried ? 
Yes. There are some reported cases involving 
the Physicians’ Defense Company (Wieden- 
burgh v. Physicians’ Defense Company, 126 
Ill. App. 509 (1906) ; State ex rel. Physicians’ 
Defense Company, 73 Ohio St. 90, 76 N. E. 567 
(1905); Physicians’ Defense Company v. 
O’Brien, 100 Minn. 490, 111 N. W. 396 (1907), 
199 F. 576 (1912)). The facts reported state 
that the company, for a premium, undertook 
the defense of doctors sued for malpractice. 
The company did not assume the liability for 
a judgment against the doctor. The company 
apparently sought to avoid qualifying as an 
insurance company under state law, and the 
cases arose to test whether it was an insurance 
company and therefore required to qualify 


Legal-Cost Insurance 


as such. Some cases held one way, some the 
other. For legal-cost insurance, those holdings 
make little difference, because a company 
writing such insurance can qualify. 


Automobile clubs offer an “appearance” 
service for club members. The clubs will 
appear and post bail or fine for traffic cita- 
tions, although the club member pays the 
bail or fine. Club dues take care of the cost 
of the appearance. There are automobile 
liability insurance policies which provide for 
the posting of a bail bond if the driver is 
prosecuted for violation of traffic laws. 


Therefore, insurance to take care of legal 
fees and court costs isn’t really a new idea. 
It’s just an extension of things already 
happening. 

People get legally sick as well as medi- 
cally sick. If insurance to cover doctors’ 
fees and hospital bills is a good idea, in- 
surance for attorneys’ fees and costs ought 
te be just as good—good for insurance 
companies, good for the insured and good 
for the legal profession. 


How Insurance Would Work 


Here is how such insurance would work. 
The Legal-Cost Insurance Company is or- 
ganized and qualified. Any individual can 
purchase an annual policy for a_ fixed 
premium. The policy will set up a schedule 
of fee payments with stated limitations. 
Smith purchases a policy. Smith’s landlord 
sues to evict him from premises Smith 
rented. Smith can choose any lawyer he 
desires. Smith defends the suit. His lawyer 
determines the amount of the fee. Smith 
files a claim, countersigned by the attorney, 
with the Legal-Cost Insurance Company 
for reimbursement for all or a portion of 
the fee. The company will pay the amount 
predetermined in the schedule. That’s 
exactly the same procedure as Smith follows 
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under his health insurance policy when he 
gets ill and goes to his doctor. 


Of course it will take study, statistics 
and good insurance judgment to determine 
the premium and the extent of the cover- 
age. There ought to be at least a few 
actuaries who would like to solve these 
unknowns. Let’s assume they do. 


What attitude would the legal profession 
have? Is it ethical? Is it sound? Is it worth- 
while? Is it desirable? 


(1) The ethics are no different from the 
ethics of medical and hospital insurance. 
The insured, and not the company, chooses 
the lawyer. The company does not control 
the attorney, his judgment, his fee, his actions 
or his ethics. 


Perhaps, however, it would encourage 
litigation, and the stirring up of litigation is 
not generally desirable. Would it? There 
are several answers. It might to some ex- 
tent. When a medical-insurance plan is first 
put into operation in a large plant, there are 
doubtless a number of families who take 
prompt advantage of it. Some children do 
have tonsillectomies that they should have 
had a year ago and which they might not 
have had for another year if there were no 
insurance to help pay the bills. Hospitals 
get crowded, but children are healthier. 
Litigation isn’t always bad. Sometimes it is 
necessary to protect one’s legal rights. 
When it is necessary we ought to see it 
through and help provide the means— 
witness legal aid and lawyer-reference plans. 


(2) The insurance would not necessarily 
pay for all of the legal fees and court costs. 
Medical insurance doesn’t always pay for 
everything. ‘There will be some limitations. 
The partial payment of the cost of legal 
services to a plaintiff would not necessarily 
stir up litigation. Legal services paid for 
by legal aid or made available by lawyer 


EXECUTOR LIABLE FOR SOCIAL SECURITY BENEFITS 


When the executor of an estate failed 
to collect the social security death bene- 
fits which were due the deceased, a New 
York Surrogate’s Court held him liable 
for the full amount. The fact that he 
had relied upon a third person who told 
him that he would make application for 
the benefits due the deceased was held 


reference do not create a lawsuit where none 
existed before. 

(3) The defense of litigation doesn’t stir 
it up. Many a plaintiff is less reluctant to 
sue a defendant who can afford a defense 
than to sue a defendant who can’t. The 
plaintiff might well look to a settlement 
before suit where the defendant can pay for 
his defense. Smith’s landlord is more easily 
persuaded to settle if he knows that Smith 
has the funds to defend the suit. 


(4) How about crimes? Would prepaying 
the defense encourage people to crimes? 
That can’t be shown of the public de- 
fender’s office. But maybe the company 
would not pay for the defense of criminal 
actions, or would pay only a fraction of the 
legal cost. It might be socially useful, 
though, if an alleged criminal defendant 
had enough money to enable his attorney 
to make the investigations most lawyers like 
to make to assist in the defense. The 
punishment (not the cost of the defense) 
shuld fit the crime. 


(5) Legal advice to keep people out of 
trouble (preventive law) should be en- 
couraged. Such insurance might provide 
a means whereby people will be encour- 
aged to consult counsel more often in an 
effort to avoid getting into legal diffi- 
culties. The schedule of payment for legal 
services might include some amount for 
office consultation even though a lawsuit is 
not immediately involved. 

Legal-cost insurance is an extension of 
legal aid, lawyer-reference plans and justice 
for the poor. It furthers justice for persons 
of moderate means without interfering with 
them. In fact, it pursues the same objec- 
tives. If group policies could be sold to 
thousands of employees in industrial plants, 
it would go a long way toward solving prob- 
lems that Reginald Heber Smith made us 
conscious of years ago in his pioneering 
study, Justice for the Poor. [The End] 





to be no excuse since the duty to collect 
was his, not that of the other person. 
When the third person made no applica- 
tion for the benefits and the executor 
made a delayed filing after the statutory 
period had expired, the application was 
denied. The estate was not the loser, but 
the executor certainly was. 
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Legal Responsibility 


for Negligence of Borrowed Employee 


By HARLEY J. McNEAL 
Cleveland Attorney 


Reprinted from the April, 1952 issue of Insurance Counsel Journal 


N°? LEGAL PROBLEM involving fact 
questions such as are involved in the 
subject of this paper can be categorically 
answered. Each case has to be decided after 
consideration of the particular facts involved 
in the particular case. 


In the discussion, however, it can be said 
that the lessor of equipment, as well as 
the lessor of a vehicle, who provides with the 
equipment or vehicle, as incidental to the 
lease, an employee to operate the same, has 
great difficulty in escaping liability for the 
negligence of the employee in the majority 
of the cases. 


Consideration of the question of liability 
involves careful inquiry into the facts. It is 
of utmost importance to ascertain whether 
the owner of the leased property has the 
right to control the employee or whether 
the lessee of the property has the right to 
control the borrowed employee. 


It can be said here that the test is not 
whether control is exercised but whether 
the right of control is present. 


There is a presumption that an employee 
of one engaged in the business of renting or 
leasing vehicles and equipment remains in 
the employ of the rentor or lessor, since the 
employee does the same kind of work re- 
gardless of the particular place where he 
might be working at any given time. (Penn- 
sylvania Smelting & Refining Company v. 
Duffin, 363 Pa. 564, 70 Atl. (2d) 270, 17 
A. L. R. (2d) 1384; Restatement, Agency, 
Section 227b.) 


Restatement of the law on agency, Sec- 
tion 220 (2), sets out the following factors: 


Negligence of Borrowed Employee 


“(2) In determining whether one acting 
for another is a servant or an independent 
contractor, the following matters of fact, 
among others, are considered: 


“(a) the extent of control which, by the 
agreement, the master may exercise over 
the details of the work; 

“(b) whether or not the one employed is 
engaged in a distinct occupation or busi- 
ness; 

“(c) the kind of occupation, with refer- 
ence to whether, in the locality, the work is 
usually done under the direction of the em- 
ployer or by a specialist without super- 
vision; 

“(d) the skill required in the particular 
occupation; 

“(e) whether the employer or the work- 
man supplies the instrumentalities, tools, 
and the place of work for the person doing 
the work; 

“(f) the length of time for which the per- 
son is employed; 

“(g) the method of payment, whether by 
the time or by the job; 

“(h) whether or not the work is a part 
of the regular business of the employer; and 

“(i) whether or not the parties believe 
they are creating the relationship of master 
and servant.” 


The lessor certainly cannot escape liability 
if he has the right to substitute another em- 
ployee for the employee sent originally; 
especially is this true when the employee 
is a specialist in the particular work in- 
volved. (Restatement, Agency, Section 227 
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(c).) This statement is strengthened in 
cases where the lessee is not an expert and 
hires the vehicle or equipment relying upon 
the knowledge and training of the lessor’s 
employee to carry out properly the work 
intended. 

It is axiomatic that ‘a servant directed 
or permitted by his master to perform serv- 
ices for another may become the servant of 
such other in performing the services.” (35 
American Jurisprudence, Master and Serv- 
ant, Section 541; Restatement, Agency, Sec- 
tion 227.) 

In all these cases it is important to note 
that even if the lessee directs the lessor’s 
employee to the location of the work or 
tells the employee when to work, such in- 
structions standing alone do not relieve the 
lessor from liability for the negligence of 
his employee. (Meyers v. Tri-State Auto- 


mobile Company, 121 Minn. 68, 140 N. W. 184.) 


Babbitt v. Say 


For example, in the case of Babbitt v. Say, 
120 Ohio Rep. 177, 165 N. E. 721, the truck 
and its driver were performing work for the 
Wester Coal & Supply Company upon an 
hourly basis. Where the driver was to go, 
the material he was to haul and all other 
details of his work were under the control 
of the Wester Coal & Supply Company. 
Babbitt, the owner of the truck, had the 
sole right to discharge the driver. 

Wester Coal & Supply Company could 
not discharge the driver but could return 
the truck and driver to Babbitt if it was not 
satisfied with the work performed. Wester 
Coal & Supply Company had no other con- 
trol over the driver than to direct the nature 
and kind of service and work required. 

The Supreme Court of Ohio held in said 
case as follows: 


“4. Where an owner of an automobile 
truck hires it out, together with the driver, 
as a unit, at a stipulated price per hour, 
furnishes gasoline, oil and service to keep 
such truck in proper mechanical condition, 
selects and pays the driver and is the only 
one who can discharge such driver, and 
while the hirer may dispense with the serv- 
ices of such truck and driver as a unit, he 
has no such exclusive control over the driver 
that permits him to do more than to desig- 
nate what work is to be done, under such 
circumstances the owner is liable in dam- 
ages to a third person for injuries proxi- 
mately caused by the driver’s negligent 
operation of the truck, within the scope of 
such employment.” 
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Judge Day in his opinion also 
(pages 190-191) as follows: 

“In Densby v. Bartlett, 318 Ill. 616, 149 
N. E. 591, 42 A. L. R. 1406, it was decided: 
‘The most universal and unfailing test in 
determining the relation of master and sery- 
ant is where the control of the servant in- 
cludes the power of discharge.’ In an 
annotation of that case it is said, in 42 
A. L. R., at page 1417: 


“ae 


wrote 


Obviously, therefore, when a servant 
in the general employment of one is loaned 
to another, it becomes necessary to ascer- 
tain who was the master at the very time 
the negligent act complained of took place; 
for the doctrine of respondeat superior applies 
only when the relation of master and servy- 
ant is shown to exist between the wrong- 
doer and the person sought to be charged, 
at the very time and in respect to the very 
thing out of which the injury arose; its 
application in any given case stands upon 
the control which the superior possesses, 
and which for the protection of third per- 
sons, he is required to exercise, over the 
conduct and activities of his subordinates; 
such power does not exist in a situation where 
the special employer has no voice in the selec- 
tion or retention of the negligent subordinate’ 

“See, also, Quinn v. Complete Electric Const. 
Co. (C. C.), 46 F. 506; Billig v. Southern Pac. 
Co., 189 Cal., 477, 209 P. 241; DuPratt « 
Lick, 38 Cal., 691; Higham v. T. HW’. lWater- 
man Co., 32 R. I1., 578, 80 A., 178.” 


Ozan Lumber Company v. McNeely 


Osan Lumber Company v. McNeely, 214 
Ark. 657, 217 S. W. (2d) 341, 8 A. L. R. 
(2d) 261, is an interesting case. The Ozan 
Lumber Company employed one C. M. 
Kirby as a log hauler. Mr. Kirby owned a 
truck suitable for hauling logs. At the time 
of the accident the truck was parked on a 
highway with a load of logs on the truck. 
The plaintiffs claimed that Kirby was an 
employee of the lumber company but sued 
both the company and Mr. Kirby. The cases 
were consolidated for trial and. judgments 
rendered against both the company and Mr. 
Kirby. 

The court held the burden rested upon 
the company to show that Mr. Kirby was an 
independent contractor as claimed. It held 
further that “although a written contract 
creates the relation of employer and inde- 
pendent contractor, such relation may be 
destroyed by conduct of the employer through 
direction of means and methods of produc- 
ing physical results and it becomes a ques- 
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tion of fact for the jury if there is any 
substantial evidence to show that such conduct 
became operative. Arkansas Fuel Co. v. 
Scaletta, 200 Ark. 645, 140 S. W. (2d) 684.” 

In said case, the plaintiffs claimed the 
company was liable, even though the evi- 
dence showed Mr. Kirby was an independ- 
ent contractor, on the theory that the company 
was negligent in selecting Mr. Kirby to do 
the work required. In discussing this ques- 
tion the court said: 

“In 44 A. L. R. 975, the Annotator says: 
‘The authorities are entirely in accord with 
respect to the doctrine that, in cases involv- 
ing the claims of third parties, a good cause 
of action against the principal employer is 
established by evidence which shows that 
he was negligent as regards the selection 
of the contractor whose misconduct occa- 
sioned the injury complained of.’ The au- 
thors of Restatement of the Law, Torts, 
Vol. 2, Sec. 411, state: ‘One who employs 
an independent contractor to (a) do work 
which involves risk of bodily harm unless 
it is skillfully and carefully done, or (b) 
perform a duty which the employer owes to 
third persons, is subject to liability for bod- 
ily harm caused by the failure to exercise 
reasonable care to employ a competent con- 
tractor.” The following illustration is given 
in application of the rule at page 1112: ‘A, a 
builder, employs B, a teamster, to haul ma- 
terial from a nearby railway station to the 
place where A is building a house. A knows 
that B’s trucks are old and in bad condition 
and that B habitually employs inexperienced 
and inattentive drivers. C is run over by a 
truck carrying A’s material and driven by 
one of B’s employees. A is liable to C if 
the accident is due either to the bad condi- 
tion of the truck or the inexperience or 
inattention of the driver.’ ” 


Densby v. Bartlett 
In the case of Densby v. Bartlett, 318 Il. 


616, 149 N. E. 591, 42 A. L. R. 1406, the 
court said that where an individual selling 
real estate in Chicago in outlying sections 
and another individual engaged in operating 
a garage and renting out automobiles with 
drivers entered into a contract whereby 
transportation to the properties to be sold 
was provided by an automobile and driver 
furnished by the garage owner, it was a 
question of law as to whether the real estate 
operator was to be held responsible for the 
negligence of the driver of the rented auto- 
mobile. 


The court held, as a matter of law 
follows: 


as 


Negligence of Borrowed Employee 


The most universal and unfailing test 
in determining the relation of master 
and servant is where the control of the 
servant includes the power of dis- 


charge. Densby v. Bartlett, 318 Ill. 616. 
+ 


“The proof does not show Saracino sur- 
rendered the manner in which the car should 
be driven wholly to the control and direction 
of appellant. The driver, while performing 
a special service for appellant, was _ per- 
forming work of his employer, Saracino, 
within the scope of his employment, viz., 
driving cars for persons who hired them 
from his employer. Many of the cases above 
cited expressly hold that the right of the 
hirer to direct the driver when and where 
to go, whom to haul, and the route to travel, 
does not place the driver under the control 
of the hirer as to the manner of driving the 
car. In that regard he is doing the work 
of the general employer and is not subject 
to the control of the hirer. In this case ap- 
pellant was not authorized to discharge a 
reckless driver and replace him with another 
driver. At most he could dismiss the car 
and driver. In the absence of an agreement 
to do so, it cannot be inferred that the 
owner of cars of considerable value and re- 
quiring competent and skilled persons to 
drive them, and who employed as drivers 
men he was willing to trust, would authorize 
one to whom he hired them to discharge the 
drivers for any reason. 

“We shall not take the time to refer to 
or analyze the many cases cited by appellee. 
Some of them are distinguishable on the 
facts, and none of them are conclusive against 
the rule announced in the cases we have 
cited and many to the same effect to which 
we have not referred. In obedience to the 
overwhelming weight of authority, not only 
of other jurisdictions, but also of this state, 
we must hold that under the facts proved 
the driver of the car was the servant of the 
general employer, Saracino, who hired and 
paid him, and who, alone, under the proof, 
was responsible for his negligence in driving 
the car.” 


Coker v. Gunter 


In a case decided January 15, 1951, by the 
Virginia Supreme Court of Appeals, Coker, 
etc. v. Gunter et al., 35 AuTOMOBILE CASES 
607, 63 S. E. (2d) 15, it was held that when 
a “special employer” had “control” of the 
hired truck and driver rather than his gen- 
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eral employer who had hired out the truck 
and driver, the driver is the servant of the 
“special employer” and liability rests upon 
the “special employer” and not the general 
employer. 


As to the facts in said case, the court 
said: 


“The plaintiff, Coker, was painfully and 
permanently injured by a truck owned by 
Gunter and operated by Minggia. He brought 
an action for damages against Minggia, 
charging negligence, and another against 
Gunter, on the theory of respondeat superior. 


“On the day of the accident Minggia was 
executing this movement with the truck. 
Coker was back of the truck, kneeling down 
in its path where Minggia could not see him, 
and looking into a tool box. The truck ran 
over Coker’s leg and caused the injuries com- 
plained of. Minggia claimed that Coker sig- 
naled him to back in. Coker said he did not.... 


... Gunter was the owner of the truck 
and Minggia was his driver. Gunter paid 
Minggia his wages each week after deduct- 
ing his income and social security tax. He 
carried Workmen’s Compensation insurance, 
which covered Minggia. Lock Joint also 
carried Workmen’s Compensation insurance 
on its employees and its insurance carrier 
paid Coker’s hospital bills, which were very 
large, and the compensation provided by 
law for his injuries. These actions were 
brought for the benefit of Coker and Lock 
Joint’s insurance carrier. 


“Lock Joint had been engaged on this 
pipe-laying job four or five months. The 
company had no trucks of its own on the 
job but made an arrangement with Gunter 
to furnish trucks and drivers at the rate 
of $2.50 an hour for both. The driver was 
given a card on which Lock Joint’s foreman 
recorded the time the truck and driver were 
used, and settlement was made between 
Gunter and Lock Joint every thirty days. 


“Gunter’s only instruction to his driver 
was to report to Lock Joint, see Coker or 
Matthews and do the work he was directed 
by either of them to do. Gunter was not 
present at the job and had nothing to do 
with the work done by the truck and driver 
or the manner or method of doing it. He 
did not control and had no concern with the 
number of loads hauled by his truck while 
in Lock Joint’s service, The driver took the 
truck back to Gunter each night and re- 
ported to him each morning to find where 
he was to go. The agreement between Lock 
Joint and Gunter did not cover a specific 
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period. Gunter sent trucks as they were 
wanted and was not compelled to send one 
if he had none available when called. He 
was not required to send a certain truck or 
driver, but he always tried to send Minggia 
because Lock Joint liked his work ‘and it 
was a tight job to get in there.’ 


“Minggia had been driving a truck on the 
job for about two months when the accident 
happened, not continuously, but as needed. 
He reported at eight o’clock in the morning 
and worked until he was told to quit by 
Coker or Matthews. He hauled dirt and 
other things for Lock Joint, doing ‘whatever 
they wanted me to do’. He had helped move 
sheet piling when not using the truck and 
when the pipe line was being laid across 
Hampton Boulevard he was used to flag 
traffic.” 

The court further cited the case of Stand- 
ard Oil Company v. Anderson, 212 VU. S. 215, 
29 S. Ct. 252, 53 L. Ed. 480. Plaintiff was 
employed by a master stevedore in loading 
a ship. The plaintiff was injured by a winch- 
man in the general employ of the defendant. 
The defendant denied liability on the theory 
that the winchman was the servant of the 
stevedore at the time the accident happened. 
In citing the holding in said case, the Vir- 
ginia Supreme Court of Appeals said: 


“Tt was held, however, that the winch- 
man was the servant of the defendant, be- 
cause the power, the winch, the drum and 
the winchman were the defendant’s, which 
furnished not them but the work they did 
to the stevedore; that what was done by the 
defendant was its own work, through its 
own instrumentalities and servant, under 
its own control. It was said that the giving 
of signals by the stevedore to the winchman 
was not the giving of orders but of infor- 
mation, and the winchman’s obedience to 
those signals showed cooperation rather 
than subordination. 


“The court stated that ‘it sometimes be- 
comes necessary to inquire who was the 
master at the very time of the negligent act 
or omission,’ and ‘we must inquire whose 
is the work being performed,—a question 
which is usually answered by ascertaining 
who has the power to control and direct the 
servants in the performance of their work.’ 
29 S. Ct. at pp. 253-4. 


“As stated in that case, though the rule 
is clear enough, its application to the in- 
finitely varied affairs of life is not always 
easy. In applying it courts have given dif- 
ferent weight to particular facts or different 
emphases to similar facts, with the result 
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that there is conflict, or apparent conflict, 
among the decisions. The cases of Densby 
v. Bartlett, supra; Boroughf v. Schmidt, Mo. 
App. 259 S. W. 881, and Independence In- 
demnity Co. v. Carmical and Woodring, 13 
La. App. 64, 127 So. 10, cited by the plain- 
tiff, held the general employer to be liable 
on the facts there; and see other cases cited 
in 60 C. J. S., Motor Vehicles, § 436c, p. 
1089; 35 Am. Jur., Master and Servant, 
§ 541, p. 970. 


“In Linstead v. Chesapeake & O. Ry. Co., 
276 U. S. 28, 72 L. Ed. 453, 48 S. Ct. 241, 
and in Denton v. Yazoo & M. v. R. Co., 284 
U. S. 305, 76 L. Ed. 310, 52 S. Ct. 141, the 
principles stated in the Anderson case were 
applied and the servants of the general 
master held to be the servants of the special 
master to whom control had been trans- 
ferred for the time being.” 


With the foregoing comment, the Vir- 
ginia court then held as to the case under 
discussion as follows: 

“On the facts of the present case, we think 
the conclusion is required that Minggia, the 
driver of the truck, was the servant of Lock 
Joint at the time the alleged act of negli- 
gence was committed. 


“Gunter had no relation to the city of 
Norfolk in the work of laying the pipe line. 
That was Lock Joint’s work. The moving 
of the dirt was not Gunter’s business, but 
Lock Joint’s. Gunter let Minggia and the 
truck to Lock Joint for whatever hauling 
and other work Lock Joint wanted done. 
Gunter retained no direction or control over 
either while they were about Lock Joint’s 
work. The power of control and direction 
was entirely with Lock Joint, which told 
Minggia when to work and when to quit, 
where to go and what to do, and specifically 
when and how to handle the truck in the 
movement which on this occasion resulted 
in the injury to Coker. The work being done 
was planned by Lock Joint, and the time, 
means and method of doing it were under 
its exclusive control. The injuries suffered 
by Coker were injuries growing out of the 
business of Lock Joint and a hazard of that 
business. 


“Minggia’s obedience to Lock Joint’s di- 
rections were not mere cooperation, but 
complete subordination. Lock Joint could 
not discharge him from Gunter’s employ, it 
is true, but it could effectively discharge 
him from its own service if he was diso- 
bedient to its command. The facts here do 
not make a case where the servant of the 
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general employer is about the work of the 
general employer and merely receives direc- 
tions from the person to whom he is hired 
as to details for performing his general em- 
ployer’s business, Minggia was sent to Lock 
Joint to do Lock Joint’s bidding, not only 
as to the work to be done, but as to the time 
and method of doing it.” 


Malloy v. Fong 


Another very interesting case is Malloy 
v. Fong, 36 AuTOMOBILE Cases 717, 232 Pac. 
(2d) 241, decided June 1, 1951, wherein the 
Presbytery of San Francisco was held liable 
for the negligence of its agent in causing 
injuries to a minor. 

The facts in said case reveal that the San 
Mateo Presbyterian Church, under the ju- 
risdiction of the Presbytery of San Fran- 
cisco, conducted a vacation Bible school 
which was attended by children in the neigh- 
borhood. The regular teacher became ill 
and was unable to conduct the school. Fong, 
a divinity student, agreed to conduct the 
Bible instruction. In addition, Fong drove 
the children to a playground in an automo- 
bile owned by his guardian, Dr. Jones, a 
retired Presbyterian minister, in San Mateo. 

The regular teacher returned to the church 
on the day of the accident but was occupied 
in his office most of the morning, and Fong 
remained in charge of the Bible class. 

After the class, Fong and the regular 
teacher started to drive the children to the 
playground in their respective vehicles. 
Some of the children rode on the running 
boards of both vehicles, although the regu- 
lar teacher testified he told the children to 
get off the running boards. It is undisputed 
that he did not insist upon compliance with 
his request. 

On the way to the playground, both Fong 
and the teacher drove their vehicles at high 
speeds and in the spirit of competition tried 
to prevent each other from passing, although 
the testimony is in conflict on this issue. 

Fong, in attempting to pass the regular 
teacher’s car, drove out into an intersection at 
high speed and collided with another car, caus- 
ing injuries to the plaintiff, who was riding on 
the running board of Fong’s vehicle. 

The plaintiff claimed that Fong was the 
agent of the regular teacher and the Pres- 
bytery at the time of the accident and that 
the regular teacher was the agent of the 
Presbytery also. 

In the opinion of the court, we find the 
following: 
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“The Presbytery contends that public 
policy requires the preservation of its im- 
munity from liability for torts committed 
by its agents on nonpaying beneficiaries of 
its charity. The declared public policy of 
this state, however, is contrary to that view: 
‘Everyone is responsible, not only for the 
result of his willful acts, but also for an 
injury occasioned to another by his want 
of ordinary care or skill in the management 
of his property or person . « Civil Code, 
§ 1714. That policy admits of no exception 
based upon the objectives, however laud- 
able, of the tort feasor. See also Mulliner 
v. Evangelischer Diakonniessenverein, 144 
Minn. 392, 398, 175 N. W. 699. As was said 
in the Silva case, supra: ‘No one is obliged 
by law to assist a stranger, even though he 
can do so by a mere word, and without the 
slightest danger to himself. However, once 
he has undertaken to render assistance the 
law imposes upon him a duty of care toward 
the person assisted. Restatement of Law 
of Torts, sec. 324; McLeod v. Rawson, 215 
Mass. 257, 102 N. E. 429, 46 L. R. A., N. S., 
547; Hoyt v. Tilton, 81 N, H. 477, 128 A. 688 

Professor Harper, in his book “The 
Law of Torts,” points out that “the immu- 
nity of charitable corporations in tort is 
based upon very dubious grounds.” Contin- 
uing, he concludes: “It would seem that a 
sound social policy ought, in fact, to require 
such organizations to make just compensa- 
tion for harm legally caused by their activities 
under the same circumstances as individuals 
before they carry on their charitable activi- 
ties. The policy of the law requiring indi- 
viduals to be just before generous seems 
equally applicable to charitable corporations. 
To require an injured individual to forego 
compensation for harm when he is other- 
wise entitled thereto, because the injury 
was committed by the servants of a charity, 
is to require him to make an unreasonable 
contribution to the charity, against his will, 
and a rule of law imposing such burdens 
can not be regarded as socially desirable 
nor consistent with sound policy.” Sec, 294.’ 
Silva v. Providence Hospital, 14 Cal. 2d 762, 
775, 97 P. 2d 798, 804. ‘The incorporated 
charity should respond as do private indi- 
viduals, business corporations and others, 
when it does good in the wrong way.’ Pres. 
& Dir. of Georgetown College v. Hughes, su- 
fra, 130 F. 2d 810, 828.... 


“As the judicatory in charge of all Pres- 
byterian churches in the San Francisco Bay 
area, the Presbytery of San Francisco had 
primary responsibility for the extension of 
the Presbyterian movement into new local- 
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ities in that region. It was the Presbytery 
that organized the San Mateo group in 1942 
and undertook the task of transforming it 
into a full-fledged church. During this early 
period, the Presbytery not only held the 
church property but was in charge of church 
activities. Speaking of churches in the mis- 
sion stage, an officer of the defendant Pres- 
bytery testified: “that really is the place 
where the presbytery does exercise control.” 
The establishment and maintenance of re- 
ligious education for children was an im- 
portant part of the Presbytery’s project in 
San Mateo. The jury could properly con- 
clude, therefore, that the agents who con- 
ducted the Daily Vacation Bible School 
were the agents of the Presbytery. 


“Tt bears emphasis that we are not here 
called upon to determine the liability of the 
Presbytery for negligence in the activities 
of a fully established and independently in- 
corporated Presbyterian church which has 
passed the mission stage. 


“The Presbytery has cited a number of 
decisions in other states to the effect that 
bishops and similar ecclesiastical bodies are 
not liable for the torts of local ministers. 
None of these cases involved supervision of 
a mission church,... 


“Whether a person performing work for 
another is an agent or an independent con- 
tractor depends primarily upon whether 
the one for whom the work is done has the 
legal right to control the activities of the 
alleged agent. Edwards v. Freeman, 34 Cal. 
2d 589, 592, 593, 212 P. 2d 883; Empire Star 
Mines Co. v. Calif. Emp. Comm., 28 Cal. 2d 
33, 43, 168 P. 2d 686. The power of the 
principal to terminate the services of the 
agent gives him the means of controlling 
the agent’s activities. ‘The right to immedi- 
ately discharge involves the right of control.’ 
Riskin v. Industrial Accident Comm., 23 Cal 
2d 248, 253, 255, 144 P. 2d 16, 19; Ryan v 
Farrell, 208 Cal. 200, 202-203, 280 P. 945; 
Western Metal Supply Co. v, Pillsbury, 172 
Cal. 407, 417, 156 P. 491; Chapman v. E:d- 
wards, 133 Cal. App. 72, 77, 79, 24 P. 2d 
211; Yucaipa Farmers Cooperative Ass'n v 
Industrial Accident Comm., 55 Cal. App. 2d 
234, 237, 130 P. 2d 146. It is not essential 
that the right of control be exercised or that 
there be actual supervision of the work of 
the agent, The existence of the right of 
control and supervision establishes the ex- 
istence of an agency relationship. Empire 
Star Mines Co. v. Calif. Emp. Comm., 28 Cal. 
2d 33, 43, 168 P. 2d 686. The evidence clear- 


ly supports the conclusion of the jury that 
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such control existed in the present case. 
The right of the Presbytery to install and 
remove its ministers, to approve or disap- 
prove their transfer to other jurisdictions, 
and to supervise and control the activities 
of the local churches, particularly those in 
the mission stage, is inconsistent with a 
contrary conclusion, 

“The verdict against the Presbytery may 
be supported not only on Antisdale’s negli- 
gence but on that of Fong as well. Civil 
Code section 2351 provides: ‘A subagent, 
lawfully appointed, represents the principal 
in like manner with the original agent... .’ 
Antisdale was an agent of the Presbytery, 
i. e., the ‘original’ agent, and he lawfully 
appointed Fong a subagent. 

“An agency relationship may be informally 
created. No particular words are necessary, 
nor need there be consideration. All that 
is required is conduct by each party mani- 
festing acceptance of a relationship whereby 
one of them is to perform work for the other 
under the latter’s direction. See 1 Cal, Jur., 
Agency, 694, 696, §§5, 7; Restatement, 
Agency, §§ 15, 16, 26, 34, 225.... 

“The evidence that Fong, with Antisdale’s 
knowledge and consent, performed duties 
jor which the latter was responsible, that 
his performance of those duties was subject 
to Antisdale’s supervision and control, and 
that his services could be terminated by 
Antisdale at any time, supports the conclu- 
sion that Fong was a subagent acting within 
the scope of his agency at the time of the 
accident. This conclusion is not negatived 
by the fact that Fong was not paid. Re- 
statement, Agency, § 225; see also Graf v. 
Harvey, 79 Cal. App. 2d 64, 69, 179 P. 2d 
348; Navarro v. Somerfield, 35 Cal. App. 2d 
35, 37-38, 94 P. 2d 623; 1 Cal. Jur., Agency, 
790, § 79.” 


Simon v. McCullough 
Transfer Company, Inc. 


The case of Simon v. McCullough Transfer 
Company, Inc., 36 AuToMoBILE CAses 127, 
155 Ohio St. 104, decided March 21, 1951, 
is also of interest. In this case the defendant 
was proved to be an interstate motor car- 
rier. The plaintiff claimed that on January 
16, 1948, while he was operating an auto- 
mobile into an intersection, a large dump 
truck operated by Charles Bolton, as an 
agent or employee of the defendant, col- 
lided with the automobile of the plaintiff, 
causing the plaintiff to sustain injuries, The 
defendant denied it owned the truck in- 
volved in the accident, and said Bolton was 
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operating his own truck on his own business 
without the consent of the defendant and 
“against the express orders of the defendant.” 


Bolton lived in Sharpsville, Pennsylvania, 
and owned the dump truck which he was 
driving. The defendant had hired him to 
haul coal, whenever coal was available, from 
a mine near Grove City, Pennsylvania, to 
the Youngstown Sheet & Tube Company 
at Struthers, Ohio. Bolton was paid $1.20 
per ton for coal hauled by the defendant. 


Bolton had no Public Utilities Commis- 
sion or Interstate Commerce Commission 
permit. The defendant furnished Bolton 
with its permits to attach on his truck while 
engaged in the hauling of coal, and these 
permits were on the truck at the time of the 
accident. Bolton had hauled coal for the 
defendant for a year, but he was not re- 
stricted to hauling only for the defendant. 


Bolton chose his own routes and was not 
required to report to the defendant after he 
had completed a trip. All expenses for main- 
tenance were paid by Bolton. There were 
no deductions made for income taxes or so- 
cial security. 

On the day of the accident, Bolton had 
finished delivering coal for the day. He had 
a weigh sheet for the delivery of the coal 
in his pocket at the time of the accident. 


After the coal had been delivered, Bolton 
drove the empty truck to a beer garden. 
Two hours later, Bolton was involved in the 
accident, which occurred between two and 
three miles from where he delivered the 
coal. At the conclusion of the plaintiff’s evi- 
dence, the court instructed the jury to re- 
turn a verdict for the defendant transfer 
company. 


There was no question but that Bolton 
was negligent and that his negligence caused 
the plaintiff to sustain injuries. 

The court in its opinion said: 


“In Behner v, Industrial Commission, 154 
Ohio St. 433, 96 N. E. 2d 403, 404, the ques- 
tion presented was whether a person per- 
forming services for the defendant in the 
present case and who had been killed in an 
accident in the performance of such service 
was an employee of defendant and thus cov- 
ered by the Workmen’s Compensation Act. 


“In the syllabus of that case it is stated: 


“1. Whether an individual performing 
service for another does so as an independ- 
ent contractor or as an employee is ordi- 
narily a question of fact, the deciding factor 
being in whom is vested the right of con- 
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trol or superintendence as to the details 
of the work. If the right to control the 
manner or means of performing the work 
is in the person for whom the service is 
performed, the relationship is that of em- 
ployer and employee or master and servant; 
but if the control of the manner or means 
of performing the work is delegated to the 
person performing the service, the relation- 
ship is that of independent contractor. 


“2. A trucker who contracts with an 
Ohio corporation, engaged in the business 
of interstate commerce, to transport in in- 
terstate commerce without authority in his 
own right to engage in such transportation 
a shipment of freight by means of his own 
truck and equipment, serviced and main- 
tained by him, to a designated destination 
for a fixed compensation, and who has the 
right to choose the route to be taken and to 
control the details of the transportation 
enterprise, including times and hours of 
employment, is an “independent contractor” 
and not an “employee,” even though he is 
obliged to carry and does carry such cor- 
poration’s Interstate Commerce Commission 
plates on his equipment during the trans- 
portation operation.’ 


“Under the law as laid down in the Behner 
case, Bolton was unquestionably an independ- 
ent contractor so far as defendant was con- 
cerned, but it is claimed that, since he was 
required to carry on his truck the Interstate 
Commerce Commission permit of defendant 
because Bolton was hauling coal in inter- 
state commerce and had no such permit of 
his own, Bolton, at the time of the accident, 
was necessarily an employee of defendant 
by force of Administrative Rule No. 4 of 
the Bureau of Motor Carriers of the Inter- 
state Commerce Commission, as authorized 
by Part II of the Interstate Commerce Act, 
Title 49, Section 301 et seg., U. S. Code, 49 
USCA § 301 et seq. 


“Administrative Rule No. 4 of August 
19, 1936, provided as follows: 


“ae 


Question: Under what circumstances 
may a carrier add to its equipment by leas- 
ing a vehicle and obtaining the service of its 
owner-driver? 


“*Answer: The lease or other arrange- 
ment by which the equipment of an author- 
ized operator is augmented, must be of such 
a character that the possession and control 
of the vehicle is, for the period of the lease, 
entirely vested in the authorized operator 
in such way as to be good against all the 
world, including the lessor; that the oper- 
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ation thereof must be conducted under the 
supervision and control of such carrier; and 
that the vehicle must be operated by persons 
who are employees of the authorized oper- 
ator, that is to say, who stand in the rela- 
tion of servant to him as master.’ 


“The rule, as above quoted, continued in 
force until August 9, 1949, when the rule 
was rephrased to its present form as follows: 


“ee 


The lease or other arrangement under 
which the carrier utilizes in its operations a 
vehicle which it does not own, whether or 
not including the services of an owner- 
driver or his representative, must be of such 
a character that the carrier will have the 
right to direct and control the operation of 
the vehicle at all times and be fully respon- 
sible therefor in all respects under all ap- 
plicable provisions of law governing the 
duties and obligations of the carrier to the 
shipper and to the public generally.’ 


“In paragraph three of the syllabus in the 
Behner case, this court held with reference 
to the foregoing administrative rule: 


“*3. The purpose of Administrative Rule 
No. 4 of the Bureau of Motor Carriers of 
the Interstate Commerce Commission, as 
authorized by Part II of the Interstate Com- 
merce Act, 49 U. S. C. A. § 301 ef seq., to 
regulate interstate common carriers, is to 
make a carrier responsible to the public for 
wrongs done or injury inflicted by the car- 
rier or those acting for it throughout the 
entire course of any transportation project 
undertaken by the carrier, and under such 
rule the employing carrier, as well as his 
independent contractor performing trans- 
portation for such carrier, may be held lia- 
ble to third persons for injuries resulting 
from the negligent conduct of the independ- 
ent contractor in such transportation.’ 


“This court had previously held, in ref- 
erence to the Motor Transportation Com- 
panies Act and the Private Motor Carriers 
Act, Sections 614-84 to 614-120a inclusive, 
General Code, as related to interstate com- 
mon carriers by motor vehicle, that a 
defendant in a tort action, who had a certifi- 
cate to engage in motor transportation busi- 
ness restricted to interstate commerce and 
attempted to delegate the duty of the car- 
riage of goods to one who did not have such 
a certificate, could not escape liability upon 
the ground that such delegee was an inde- 
pendent contractor. Duncan v. Evans, 134 
Ohio St. 486, 17 N. E. 2d 913, 914.... 


“The decisive question then arises: Was 
Bolton in the course of any transportation 
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Since the right to control the opera- 
tor is generally left with the lessor, 
in most instances the courts have not 
been willing to release the lessor 
from liability, the author points out. 


project, undertaken by defendant, at the 
time of the collision with plaintiff's auto- 
mobile? 

“The Court of Appeals held such question 
to be one for a jury for the reason that a 
jury would have been warranted in finding 
that Bolton and defendant intended that 
Bolton would continue in its transportation 
service at least until the weigh sheet as to 
the tonnage Bolton had moved was returned 
by him to defendant’s office... . 


“At the time of the accident Bolton was 
not carrying on the activity for which he 
had been employed by defendant. His rela- 
tionship with defendant had ceased about 
two hours before the accident, his truck was 
empty and he was not reporting back to de- 
fendant. Since Bolton owned his truck de- 
fendant had no knowledge as to where he 
was taking it or where he would keep it. 
3olton did not park his truck upon any 
premises of defendant. Bolton had been to 
a beer garden and was on a route which led 
to his home, but, so far as any responsibility 
to defendant was concerned, Bolton could 
have gone anywhere he pleased, could have 
contracted for any work which suited him, 
and could have removed from his truck the 
Public Utilities Commission and the Inter- 
state Commerce Commission permits of 
defendant because he did not need them at 
the time of the accident. He was in exactly 
the same situation as though he were driv- 
ing his own automobile, with no objective 
except his own whim or purpose. 


“Even though Bolton had with him the 
weigh sheet, that sheet was for his own pur- 
pose, to wit, to show the amount of money 
he had coming from defendant, and the rec- 
ord does not sustain the statement of the 
Court of Appeals to the effect that ‘such 
weigh sheets were also used by the defend- 
ant as the basis for determining the amount 
due it for such transportation service, it 
receiving a profit over and above the $1.20 
per ton paid to Bolton.’ . 


“It seems to us that a recent decision by 
the United States Court of Appeals for the 
Second Circuit is not only practically on 
all fours with the present case but that the 
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opinion of the court therein is so logical and 
reasonable that we quote from it rather fully. 
The case is entitled Costello, Adm’x v. Smith, 
2 Cir., 179 F. 2d 715, 716. 


“cr 


[The following question was there pre- 
sented: 


“Whether a common carrier of freight 
by motor vehicle, who possesses a certificate 
issued under Part II of the Interstate Com- 
merce Act and employs an independent con- 
tractor, who does not possess such a certificate, 
to transport interstate freight under a “one- 
way” lease of the contractor’s trailer- 
truck, is liable for a highway accident caused 
by the negligence of the contractor’s truck- 
driver on the return trip of the empty truck.’ 


“In its opinion the court said : 


“‘Tt is conceded that if the collision had 
happened on the out-bound trip to Provi- 
dence, Johnson as lessee of the truck would 
have been liable for the truck-driver’s neg- 
ligence. A number of cases have so held. 
This is on the principle that one who can 
lawfully operate only under a public fran- 
chise cannot escape liability by engaging 
an independent contractor to carry on the 
activity for him. Restatement, Torts, § 428. 
‘It is an exception to the independent con- 
tractor rule. However, that principle does 
not reach the present case. Here the inde- 
pendent contractor, Withers, had performed 
his contract with Johnson, the truck had 
been redelivered to Withers’ agent Smith, 
and in returning to Charlotte, N. C., Smith 
[the driver] was engaged on Withers’ [own- 
er’s] business, not on Johnson’s. On gen- 
eral principles of agency Smith’s negligence 
cannot be imputed to Johnson. 


“*The appellant argues that the exception 
to the rule of nonliability for the torts of an 
independent contractor should cover the re- 
turn trip of the truck no less than the out- 
bound trip. The argument, if we understand 
it, relies both on the federal statute and 
on the local law of Connecticut. As to the 
former, it is urged that to permit Johnson 
to escape liability will subvert the policy 
of the act in so far as it seeks to provide 
for protection of the public. See §§ 304 (a) 
(3), 315. Such appears to have been the 
view of Judge Barksdale in Hodges v. John- 
son, D. C. Va., 52 F. Supp. 488. With due 
respect we are constrained to disagree. 


“Since at the time of the accident in the 
present case Bolton, an independent con- 
tractor, was in no sense under defendant’s 
guidance or control; since all business re- 
lationships between them were at an end, 
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to be resumed, if at all, only by a subse- 
quent consent or agreement between them; 
and since at such time Bolton was far away 
from where he had completed his work for 
defendant and was not engaged in any 
transportation project for defendant, it would 
be neither logical nor reasonable to cast 
liability for Bolton’s acts upon defendant.” 


Blue Bar Taxicab & Transfer 
Company v. Hudspeth 


In the case of Blue Bar Taxicab & Trans- 
fer Company v. Hudspeth, 25 Ariz. 287, 216 
Pac. 246, the lessor of a taxicab was suc- 
cessful in escaping liability for the negli- 
gence of his driver while the driver was 
operating the taxicab under instructions 
from an agent of the lessee. 

The facts in evidence showed that the 
sheriff of Pima County, Arizona, had a 
continuing agreement with the owner of the 
Blue Bar Taxicab & Transfer Company to 
furnish the sheriff and his deputies with 
taxicabs and drivers for transportation in 
the City of Tucson. The terms of the agree- 
ment were communicated by the sheriff to 
all of his deputies, together with the instruc- 
tion that it was not safe to take taxicabs 
upon the country roads. The taxicab owner 
also never permitted the drivers to drive 
the cabs beyond the city limits. 

On the day of the accident the taxicab 
owner instructed a driver to take a cab and 
pick up two deputies at a designated place. 
The driver was told not to drive outside 
the city. 

The two deputies directed the driver of 
the cab to drive out into the country along 
a designated country road. The driver of 
the cab told the deputies he could not leave 
the city limits with the cab. He said he 
would return to the cab headquarters for 
a touring car, but the deputies refused this 
offer. The deputies insisted the driver drive 
the cab to a railway station some 16 miles 
from Tucson. Because the two men were 
deputy sheriffs, the driver complied with the 
instructions given him by the deputies. On 
the return trip, the cab was involved in an 
accident and one of the deputies was injured. 


Upon the foregoing evidence, the court 
held as follows: 


“1. Where a deputy sheriff sued for in- 
juries received by him while riding as a 
passenger in a taxicab under an agreement 
for service between the sheriff and the taxi- 
cab company, his rights were based on the 
agreement, and were measured thereby. 
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“2. The negligence of a taxicab driver, 
resulting in injury to a deputy sheriff riding 
as a passenger, was not imputable to the 
owner where the deputy was riding under 
an agreement for service between the sher- 
iff and the owner whereby the taxicabs were 
not to be used outside the city, and the dep- 
uty induced the driver to take him on such 
outside trip. 


“3. The presumption that the driver of a 
taxicab was acting within the scope of his 
employment was overcome by undisputed 
evidence that the trip outside the city limits 
during which the passenger was injured was 
beyond the known orders of the driver, and 
was induced by the passenger over the 
driver’s objections, and should not have 
been submitted to the jury. 


“5. In an action against a taxicab owner 
for injuries to a passenger during a trip 
outside the city, evidence held to entitle the 
owner to an instruction that ‘if the defend- 
ant had given instructions to the driver not 
to drive such taxicab on the country roads, 
and that the driver requested the occupants 
not to drive into the country, but to return 
and obtain a car for such trip, and told 
them the substance of his employer's in- 
structions, or, if the occupants knew of 
such instructions, the plaintiff cannot re- 
cover.’” 

See also, Frits v. Hockspeier, 287 Ill. 574, 
123 N. E. 51. 


Other Cases 


The citation of other interesting cases 
discussing the subject of this paper follows: 
War Emergency Co-Operative Association v. 
Widenhouse, 30 AutToMoBILE CAseEs 99, 169 
F. (2d) 403; Haney v. Northwest Cartage 
Service Corporation, 336 Ill. App. 97, 82 
N. E. (2d) 826; Ryder v. Plumly, 3 Avuto- 
MOBILE CASES 1127, 138 Fla. 378, 189 So. 422; 
Garfield v. Smith, 23 AutoMosILe Cases 239, 
317 Mass. 674, 59 N. E. (2d) 287; S. Naitove 
& Company v. Davis, 273 App. Div. 368, 77 
N. Y. Supp. (2d) 330; Pasku v. Friedman 
Transfer & Construction Company, 50 Ohio 
L. Abs. 215, 78 N. E. (2d) 182; Hoefer vz. 
Last, 221 Wis. 102, 266 N. W. 196; Conner 
v. Angelina County Lumber Company, 146 
S. W. (2d) 1093; Riggs v. Haden, 127 Tex. 
314, 94S. W. (2d) 152; Atlas Coal Company 
v. Bryant, 263 Ky. 626, 93 S. W. (2d) 5; 
Lynn v. Roberts, 257 Mich. 116, 241 N. W. 
214; Brinker v. Koenig Coal & Supply Com- 
pany, 312 Mich. 534, 20 N. W. (2d) 301; 
Kimble v. Wilson, 352 Pa. 275, 42 Atl. (2d) 
526; Callahan v. Harm, 98 Cal. App. 568, 277 
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Pac. 529; Constitution Publishing Company 
v. Dale, 164 F. (2d) 210; Marion Machine 
Foundry & Supply Company v. Duncan, 187 
Okla. 160, 101 Pac. (2d) 813; Warren v. 
Hale, 203 Ark. 608, 158 S. W. (2d) 51; Great 
Atlantic & Pacific Tea Company v. Donaldson, 
26 Ala. App. 179, 156 So. 859; Courtinard v. 
Gray Burial & Cremation Company, 98 N. J. 
L. 493, 121 Atl. 145; Landis v. McGowan, 
114 Colo. 165 Pac. (2d) 180; Wadford 
v. Gregory Chandler Company, 213 N. C. 802, 
196 S. E. 815; Kindberg v. C. I. T. Corpora- 
tion, 35 Ohio L. Abs. 523, 41 N. E. (2d) 
1021; Madsen v. LeClair, 125 Cal. App. 393, 
13 Pac. (2d) 939; Pennsylvania Smelting & 
Refining Company v. Duffin, 363 Pa. 564, 70 
Atl (2d) 270; Rumberger v. Welsh, 131 F. 
(2d) 384; Kristiansen v. Wagner's Steel 
Erectors, 295 N. Y. 668, 65 N. E. (2d) 102; 
Hudson v. Fay, 125 N. J. Eq. 62, 4 Atl. (2d) 
408; Miller v. Woolsey, 240 Ia. 450, 35 N. W. 
(2d) 584. 


Conclusion 

As is readily seen, this paper is concerned 
with only a few of the cases involving the 
question presented at the outset. To conclude 
the paper with any hard-and-fast rule would 
be foolish, to say the least, Suffice it to say 
that the general proposition stated at the 
outset re the liability of a lessor in most of 


HOW WOULD YOU ANSWER? 


“While answering the alarm to 


[a] fire .. a fire engine struck a 
passenger car which was illegally parked 
in a safety zone at a street intersection 
while its unlicensed driver was mailing 
a letter. The passenger car was owned 
by a partnership and operated by a son 
of one of the partners with his father’s 
permission to take his fraternity brothers 
to a football game, The fire engine was 
wrecked and three of the firemen, and 
a passenger in the illegally parked car 
were injured. When the fire engine was 
deflected from its course, it hit and broke 
off a fire hydrant from which water 
gushed for several hours and flooded 
the basement of a nearby building dam- 
aging merchandise stored therein. 

“The partnership is the named insured 
under a Standard Automobile Liability 
policy covering bodily injury and prop- 
erty damage as well as Medical Pay- 
ments. The partnership also. carries 
Comprehensive Material Damage and 
Collision insurance. A friend says the 
partnership’s insurer has no responsibility 
first, for bodily injury liability, property 





Negligence of Borrowed Employee 


these fact situations still is rather firmly 
fixed. 

It is of utmost importance, however, that 
the particular evidentiary facts in each case 
be considered carefully before coming to 
any conclusion as to the principles of law 
involved. 

What has been stated and referred to in 
the cases cited and quoted from can be ap- 
plied equally well to cases involving the 
use of elevators, hoisting equipment, bull- 
dozers or even vehicles for use in funerals. 

In conclusion then, these cases concern 
the doctrine of respondeat superior involving 
the questions of the right to choose the 
operator, the right to supervise and direct 
the operator and his method of performing 
the work, the payment of the operator 
for the work done and the right to discharge 
the operator. 

As can be seen, since the right to control 
the operator is most generally left with the 
lessor, our courts have not been willing in 
most instances to release the lessor from 
liability. With the growing complexities of 
modern living one can, however, see a few 
breaks here and there in what was formerly 
a hard-and-fast rule of law making the les- 
sor liable for the negligent acts of his oper- 
ator while the operator was working for the 


lessee. [The End] 


damage liability or collision damage be- 
cause its car was parked illegally, nor 
secondly, for medical payments to the 
injured passenger in its car and the in- 
jured firemen because an unlicensed driver 
parked the car. 

“The owner of the water damaged 
merchandise said he believed his loss was 
covered under his fire policy because 
the fire engine was answering a fire 
alarm at the time of the accident. An- 
other person informed him that in order 
to be covered, he should have carried 
Water Damage insurance. 

“Answer each of the foregoing con- 
tentions in terms of the policy provisions 
and their interpretation as they should 
be applied to the described circum- 
stances. In the event any of the fore- 
going contentions are not the basis for 
determining responsibility of the insurer, 
your answer should make this point clear 
and indicate what the proper basis would 
be for determining responsibility.”— 
Question from the 1952 American In- 
stitute (C. P. C. U.) Examination, held 
June 11, 1952. 





| 4;LORIDA—The group life insurance plan 
proposed by the Presbyterian Church, 
U. S., cannot be issued as it contravenes 
Sections 635.24 and 635.25, Florida Statutes, 
1951.—In order for a policy of group life 
insurance to be issued in Florida it must 
conform to the requirements of Sections 
635.24 and 635.25, which provide, in part, 
that the relationship of employer-employee 
must exist between the General Assembly 
of the Church and those it seeks to bring 
within the plan. 


The plan, although a meritorious one, fails 
in the Attorney General’s opinion because 
under Section 33 of Chapter IX of the Book 
of Church Order, the office of minister, one 
of those sought to be brought within the 
plan, is characterized as first in the Church, 
both for dignity and usefulness. He exer- 
cises spiritual sovereignty over the Church and 
to that extent he is the Church. A minister 
is not an employee within the meaning of 
the word as it is used in subsection 635.24(1). 


Further, other personnel sought to be 
brought within the plan are employees of 
the local churches and are controlled with 
respect to services performed by the local 
churches employing them. Thus, these other 
employees are not servants of the General 
Assembly of the Church within the meaning 
of the word as it is used in subsection 
635.24(1). 


It was noted by the Attorney General that 
this group coverage was intended for pre- 
scribed personnel of the General Assembly 
of the Church, the Synod, Presbyteries and 
local churches. In order for such personnel 
to have the benefit of the coverage the par- 
ticular local church or department in which 
they serve must subscribe to the plan. This 
is at variance with group coverage of the 
employees of an employer as contemplated 
by subsection 635.24(1) and, therefore, doubt 
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exists of the legal propriety of this method 
of obtaining group coverage for the per- 
sonnel sought to be benefited thereby. 


The Attorney General concluded with the 
comment that if the plan or an amended 
version thereof should be submitted to the 
Insurance Commissioner for approval, forms 
of the contracts to be used and a detailed 
description of the particular personnel to be 
benefited by the plan should be furnished. 
—Opinion of the Florida Attorney General, 
No. 052-180, June 10, 1952. 


M ARYLAND — Under the retaliatory 
1 provisions of the Maryland Code (Sec- 
tion 41 of Article 48A) credit must be given 
to payments made by a Texas insurance 
company to a licensed rating organization. 
—Texas imposes a maintenance tax on all 
fire insurance companies writing business in 
Texas, based on a percentage of the pre- 
miums paid to such companies on their 
Texas business. In return for the payment 
of this tax, the state supplies the companies 
with rating facilities and services. Mary- 
land does not supply similar state-operated 
rating services and therefore does not im- 
pose a comparable tax. However, Maryland 
does, under Section 99A or Article 48A, re- 
quire all insurance companies doing business 
in the state to file rating data with the 
Insurance Commissioner. These filing re- 
quirements may be satisfied either by pro- 
viding its own rating facilities and schedule, 
or by a member of or subscriber to a li- 
censed rating organization. 


As will be seen from 27 Opinions of the 
Attorney General 213 and from Talbot v. 
Fidelity and Casualty Company, 74 Md. 536, 
the declared purpose of Section 41 of Ar- 
ticle 48A is to afford to foreign insurers 
the same treatment in Maryland that Mary- 
land companies would be given in such for- 
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eign states. Thus while the Maryland laws 
do not impose a tax to be paid directly to 
the state as do those of Texas, it cannot 
be denied that Section 99A of Article 48A 
obligate foreign insurers to make expendi- 
tures for the purpose of satisfying the rating 
requirements of the Maryland law. There- 
fore, the Attorney General felt that there 
is a direct relationship between the require- 
ments of Section 99A and the payments 
made by foreign insurers to licensed rating 
organizations in Maryland, Furthermore, 
these payments serve the same ultimate pur- 
pose as the maintenance tax imposed by 
Texas. 

It was the conclusion of the Attorney 
General that while the statutes of Maryland 
do not impose a maintenance tax, Section 
99A of Article 48A does impose “other 
obligations” similar thereto. For this rea- 
son, it was felt that in applying Section 41 
of Article 48A (the retaliatory law) the 
Texas insurer should be given credit for the 
payments made by that insurer to the Fire 
Underwriters of Maryland.—Opinion of the 
Maryland Attorney General, June 4, 1952. 


\ INNESOTA—Contracts for the re- 
- placement of parts by television 
manufacturers or dealers and pure service 
contracts by independent TV contractors 
are not insurance, but contracts by inde- 
pendent contractors for the replacement of 
TV parts are insurance.—The Commissioner 
of Insurance submitted the following questions 
for the consideration of the Attorney General: 
May a TV manufacturer, dealer or independ- 
ent contractor enter into a contract whereby 
he agrees (1) that during a specified period 
he will maintain a TV receiver in workable 
condition, (2) that during this period he 
will replace defective parts and (3) may 
such contracts be renewed? 


In reaching a conclusion the Attorney 
General first quoted from Minnesota Stat- 
utes 1949, Section 60.02, subdivision 3: 
“‘Insurance’ is any agreement whereby one 
party, for a consideration, undertakes to 
indemnify another to a specified amount 
against loss or damage from specified causes, 
or to do some act of value to the assured in 
case of such loss or damage.” He then cited 
several cases, among them Ollendorff ll atch 
Company, Inc. v. Pink, 279 N. Y. 32,17 N. E 
(2d) 676 (1938), where it was said: “ 

a Warranty would relate in some way to 
the nature or efficiency of the product sold 
—in this case, that the watch would work 
or was of a certain make and fineness. A 
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warranty would not cover a hazard having 
nothing whatever to do with the make or 
quality of the watch. A guaranty is an 
undertaking that the amount contracted to 
be paid, or the services guaranteed will be 
performed. It relates directly to the sub- 
stance and purpose of the transaction.” 


From the case of State ex rel. Duffy, At- 
torney General v. IVestern Auto Supply Com- 
pany, 134 Ohio St. 163, 16 N. E. (2d) 256, 
was excerpted: “A ‘warranty’ promises in- 
demnity against defects in the article sold, 
while ‘insurance’ indemnifies against loss or 
damage resulting from perils outside of and 


unrelated to defects in the article itself.” 


In the light of these cases, the Minne- 
sota Attorney General answered the ques- 
tions submitted, that in his opinion the 
contract of the TV manufacturer to main- 
tain a TV receiver in workable order and 
replace parts constituted a warranty, and did 
not constitute engaging in the business of in- 
surance, assuming that the warranty did not 
include an agreement to replace parts which 
might be damaged through external causes. 


The dealer was held to be in the same 
position as the manufacturer because in 
making the sale the dealer assumes the 
responsibility for the quality and efficiency 
of the television set. 


When renewals of these contracts are 
made by either the manufacturer or dealer, 
he places himself in the same category as 
a similar agreement issued by an independ- 
ent contractor, 


The Attorney General was of the opinion 
that if an independent contractor entered 
into an agreement with an owner of a TV 
set, under which he agrees merely to fur- 
nish service for a specified consideration, 
this would not constitute engaging in the 
insurance business. But, it would be other- 
wise if the independent contractor agrees 
to replace tubes and the like. This latter 
type of agreement involves the elements of 
contingency, hazard or risk and, therefore, 
constitutes the engaging in the business of 
insurance.—O pinion of the Minnesota Attor- 
ney General, June 17, 1952. 


J] EBRASKA—The adoption of Section 
| 44-501, R. S. Supp. 1951, directing the 
use of the 1943 New York Standard Fire In- 
surance Policy form, as applicable, amends 
Sections 44-357, 44-358 and 44-379, R. S. 
1943.—The provision of Section 44-501, as 
amended in 1951, that no policy of fire 
insurance shall be made on property within 
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Nebraska that does not conform with the 
1943 New York Standard Fire Insurance 
Policy, makes the provision of that policy 
controlling relative to limitations of actions. 
The Attorney General could not discern 
conflict between the amended Section 44-501 
and Section 44-357, which had formerly 
regulated the limitation period. The latter 
section anticipated that the legislature might 
desire to fix a different period of limitations 
for different types of policies and therefore 
made provision for it by adding the phrase 
“Unless otherwise prescribed by this chap- 
ter” to the requirement that regular statutes 
of limitations were applicable. The require- 
ments of Section 44-501, which in effect 
prescribes a one-year period of limitation, 
can be described as cumulative to, rather 
than in conflict with, the provisions of Sec- 


tion 44-357. 


The conditions and procedure for cancel- 
lation set forth in the 1943 New York 
Standard form apply with equal force to 
Section 44-379, R. S. 1943, although there 
is not any substantial variation between the 
provisions of this section and’ the 1943 stand- 
ard policy. 


The amended Section 44-501 does require 
that concealment clauses be included in fire 
policies written in Nebraska because the 
1943 New York Standard form includes this 
clause. Section 44-358 is not in conflict with 
the concealment clause of this form as, in 
its general effect, it simply says that no 
matter what kind of concealment clause the 
companies put in their policies, they cannot 
void the policy for violation of the included 
clause, unless such violation “deceived the 
company to its injury,” or the breach of 
a warranty or of a condition existed at the 
time of the loss and contributed to such 
loss. Therefore, Section 44-358 is still fully 
operative. 


The amended Section 44-501 is not an un- 
constitutional delegation of legislative power 
in the opinion of the Attorney General since 
it does not adopt the future laws or policy 
terms of another state. The present stat- 
ute avoids these dangers by definitely fixing 
the form of the policy and that form is not 
subject to change unless and until the legis- 
lature takes affirmative action to change it. 
—Opinion of the Nebraska Attorney General, 
June 18, 1952. 


HIO—If the power of attorney of a 
reciprocal exchange so authorizes, its 
attorney may issue policies limiting the sub- 
scribers’ liability to the initial deposit —This 
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was the answer given by the Attorney Gen- 
eral to the question of the above action’s 
legal permissibility put to him by the Super- 
intendent of Insurance. An examination of 
the Ohio reciprocal act, Sections 9556-1 to 
9556-13, General Code, disclosed that it con- 
tains no provision with reference to limiting 
the subscriber’s liability to the initial deposit 
premium and no provision imposing any 
liability upon a subscriber other than the 
payment of the initial premium. Stated 
another way, it will be seen that there is 
complete silence in the act as to whether 
the exchange shall issue a policy with con- 
tingent liability or a nonassessable policy. 


The Attorney General felt that the case of 
I’ysong v. Automobile Underwriters, 204 Ind. 
493, 184 N. E. 783, was controlling and 
quoted from it extensively. With respect to 
the subscriber’s right to limit the liability, 
the Indiana court in the Il’ysong case said: 


“The subscribers have the right to con- 
tract among themselves and fix the limit 
of their liability unless there is some law 
preventing it, and we are unable to find any 
holding that the subscribers have not the 
right to fix the limit of their liability as 
among themselves, and as to each other. 
Reciprocal or interinsurance is not a statu- 
tory entity, but only regulated by law. It 
is by private contract that the relations 
created among and between the subscribers 
are fixed and determined. And the policy 
issued by the attorney in fact and the power 
of attorney executed by each subscriber de- 
termines the rights and liabilities of the 
subscribers between themselves, providing 
that said power of attorney and the policy 
issued do not contravene the law of the 
state. There must be an attorney in fact for 
the reason that under the plan of insurance 
in question all the business is done and 
transacted by an attorney in fact and an 
attorney in fact presupposes a power of 
attorney. When we look to the policy in 
consideration and the power of attorney, we 
find both in accordance with the plan of 
reciprocal insurance prior to the enactment 
of the reciprocal law in this state in limiting 
the liability of the subscribers. As between 
themselves, the subscribers are liable as 
their contracts with each other make them 
liable.” 


With reference to whether the policies 
were nonassessable with regard to third 
parties, the court concluded: “. . . third 
parties are held to have had notice of and 
bound by the terms of the power of attor- 

(Continued on page 493) 
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New Bulletin on Insurance Handling 
for Nonresident California Agents 


California Insurance Bulletin No. 131 of 
June 19, 1952, regarding the handling of in- 
surance for out-of-state agents and brokers, 
replaces Bulletin No. 8, dated January 30, 
1940. The issuance of the new bulletin 
followed changes in the licensing require- 
ments and the lowering of fees for a non- 
resident broker’s license made subsequent 
to the old ruling. 


The new bulletin explains present appli- 
cable regulations upon the transaction of 
insurance on California subject matter by 
out-of-state agents and brokers. 

It defines unlawful rebates as payments 
made to other than an admitted insurer or 
a licensed agent, broker or solicitor and 
classifies the making or accepting of them 
as a misdemeanor punishable against in- 
surers by suspension of authority to trans- 
act the class of insurance in which the 
violation occurs and against agents, etc. by 
suspension or revocation of license. 

The bulletin explains in detail the 
requirement that only those resident or 
nonresident agents who are licensed by Cali- 
fornia may receive any commission or part 
of any commission on insurance covering 
subject matter in California. While a non- 
resident agent or broker may sell insurance 
on California subject matter, he cannot be 
paid a commission unless he has a_non- 
resident’s license. 


Maloney Warns Against Unfair 
Discrimination in Policy Renewals 


Any plans such as the Annual Renewal 
Plan endorsement by fire insurers, which 
give the insured an option to renew an 
annual policy at less than the usual annual 


State Department Rulings 


premium, or any other plans which provide 
for specific advantages to the insured on 
a renewal basis should be applied to all 
policies eligible therefor, states John R. 
Maloney, California insurance commissioner, 
in Bulletin No. 130. 

Failure to do so will be considered unfair 
discrimination, the commissioner asserted. 


Illinois Corrects Ruling XB-250 
Regarding Vended Travel Insurance 


An ambiguity in Illinois insurance regula- 
tions caused by Ruling X B-250 of November 
15, 1950, has been removed by Supplement 
No. 2 to XB-250 which became effective 
June 30, 1952. 

Paragraph 4 of the 1950 ruling provided 
that: “Facsimile or printed countersig- 
natures are not authorized.” 

The recent supplement provides that this 
paragraph does not apply to accident or 
personal-effects insurance policies, in con- 
nection with travel, issued from a_ coin- 
operated vending machine. 


Nebraska to Revamp Restrictive 
Riders on Automobile Policies 


Policyholders’ complaints have prompted 
the Nebraska insurance department to pro- 
pose Rule 30, regulating the attaching of 
restrictive riders or endorsements to auto- 
mobile liability insurance policies. 

Insurance buyers have complained that 
agents have failed properly to notify them 
that the policy contains a limiting or restric- 
tive feature. 

The new rule will make such restrictive 
riders inoperative unless signed by the in- 
sured and requires the insertion of certain 
statements in the rider. 
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The text of Rule 30 is as follows: 


“All riders or endorsements filed with the 
Department of Insurance after July 31, 1952, 
which are to be attached to policies con- 
taining automobile liability insurance cover- 
age, and which limit such coverage insofar 
as the motor vehicle described in the policy 
is being operated: 

“1. By a named individual or individuals; 

“2. By persons in a specified age bracket; 

“3. By persons engaged in a designated 
occupation; 

“4 In a particular area, by the named in- 
sured or others, must contain provisions or 
statements to the effect: 


“1. That the policy to which the rider or 
endorsement is attached is no longer in full 
compliance with the requirements of the 
Nebraska Safety Financial Responsibility 
Act; 

“2. That the insured fully understands the 
limitations being incorporated in the policy; 


“3. That the rider or endorsement is not 
effective unless signed by the insured. 

“All riders or endorsements heretofore ap- 
proved, which are presently on file in this 
office, which are inconsistent with this Rule, 


will stand dissapproved as of October 31, 
1952.” 


A hearing on the proposed ruling has 


been set for July 21 at 10 a.m. in the state 
capitol building at Lincoln. 


Nebraska Replaces Animal Collision 
in Farmers’ Comprehensive Liability 


Animal collision coverage may again be 
included in the Farmers’ Comprehensive 
Personal Liability Policy in Nebraska. 

A requirement that such coverage (Cover- 
age C) be eliminated by endorsement has 
been removed, according to a notice of 
June 20 by Director of Insurance Loren H. 
Laughlin. 

Insurers were informed that policies on 
hand may be endorsed to conform to this 
ruling, subject to filing with and approval 
by the department. 


Premium Discounts 
Approved in California 


Insurers operating in California may now 
use a premium-discount plan in the writing 
of workmen’s compensation insurance. The 
plan, which allows a graduated system of 
expense loading by size of risk, was con- 
tained in Ruling No. 67 (File No. S. F. 
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5350-16A) of June 19, 1952, by Insurance 
Commissioner John R. Maloney. 


The ruling ordered the plan to become 
an amendment to Section 2350 of Title 10 
of the state administrative code. 


The new premium discount plan allows 
insurers to grant discounts to large inter- 
state companies on the basis of the total 
nation-wide standard premium of the as- 
sured and permits combination of separate 
policies issued to an assured by a single 
carrier or by separate carriers under the 
same management in order to determine 
the standard premium. Only premiums in 
excess of $1,000 are discountable. The dis- 
counts allowed by the plan are as follows: 


Total Workmen's 
Compensation Applicable to 
Standard Premium California Portion 
First 1,000 None 
Next ........ 4,000 7.1% 
Next . 95,000 12.2% 
Next 100,000 13.7% 


Discounts 


The above discounts are not applicable 
under the premium discount plan to any 
standard premium subject to retrospective 
rating. The amendment, however, allows 
premiums subject to retroactive rating to 
be used in determining the total standard 
premium to establish the applicable dis- 
count for that part of the premiums not 
subject to retrospective rating. 

The effective date of the plan is July 1, 
1952. The period for determining the total 
standard premium lies between the effective 
date and the normal expiration date of the 
policy or a prior selected expiration date 
chosen in order to obtain a common expira- 
tion date with one or more workmen’s com- 
pensation policies. 

The ruling also replaces the retrospec- 
tive rating plan for workmen’s compensation 
insurance in effect since 1938. The substi- 
tuted plan is an optional, interstate, formula- 
type plan which may be applied to work- 
men’s compensation, automobile _ liability 
and general liability coverages, either singly 
or in combination. The plan incorporates 
in its expense provisions the same dis- 
counts provided by the premium discount 
plan. To take advantage of Plan D, as 
the new plan is termed, the assured must 
have single or combined total annual, inter- 
state premium of $5,000 or more. 

Constructed within the framework of 
Plan D and conforming with its general 
provisions are Tabular Retrospective Rating 
Plans A and B. These tabular plans differ, 
however, in that they may be used only for 
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workmen’s compensation insurance and that 
they are available to risks having total 
annual premium of $1,000 or over. They 
may be used for the retrospective rating of 
California workmen’s compensation insur- 
ance alone or in combination with such 
insurance in other states and _ territories 
where similar tabular plans apply. 

A specific copy of Plan D and the in- 
cluded tabular rating plans did not accom- 
pany the ruling. The ruling carried the 
notation, however, that Plan D, as ap- 
proved, may be inspected at the insurance 
commissioner’s offices in San Francisco and 
Los Angeles. Publication of the plan will 
be made in the near future, the ruling stated. 


California Grants 8.1 Per Cent 
Compensation Rate Increase 


An increase of 8.1 per cent in California 
workmen’s compensation rates has been 
granted, effective July 1, by Insurance 
Commissioner John R, Maloney. The de- 
cision denied the petition of the California 
Inspection Rating Bureau for a 10.6 per 
cent increase. 

In his Ruling No. 67, Mr. Maloney 
allowed the requested 4.7 per cent increase 
as a rate level adjustment and an increase 
of 1.6 per cent on the off-balance and ex- 
perience rating plans as being similar to 
previous rating revisions. He denied the 
requested factor of 4.1 per cent for con- 
tingency and profit expense loading on the 
basis that the minimum rating law allows 
the commissioner to set rates to protect 
workingmen against insolvency of insurers 
through indiscriminate rate cutting that it 
does not authorize him to require rates 
which contemplate a profit of a specified 
minimum, whether the insurer wants it 
or not. 

In view of the trend of increasing loss 
ratios, and to provide an adequate rate level 
for all classifications, Mr. Maloney approved 
an emergency safety factor of one per cent 
which, added to the expense loading of 
36.85 per cent, raises the total loading to 
37.85 per cent. This is the equivalent of 
a manual rate increase of 1.6 per cent. The 


factor was regarded by the commissioner, 
not as a permanent loading, but as a margin 
of safety needed in the present situation. 


Certain modifications and additions were 

made in the definitive language of various 
classifications and new classifications for 
banks and cross-country water pipe line 
construction were created. 
._ Two paragraphs were added to Rule III 
(Policy Forms and Coverage). These pro- 
vide that no assignment of interest through 
policy endorsement shall be made except 
in the case of a nominal change in manage- 
ment in accordance with the rules of the 
Experience Rating Plan and limit coverage 
for voluntary compensation or medical or 
surgical aid in a workmen’s compensation 
policy to the requirement of the statutory 
provisions. 


Rule IV (Limits of Liability) as amended 
by the ruling sets the basic limit of liability 
for workmen’s compensation insurance and 
insurance for employers’ liability incidental 
thereto at $25,000 in any one accident. The 
amendment allows that for higher limits, the 
total premium at manual or adjusted rates, 
exclusive of the expense constant, shall be 
increased by the appropriate factors in the 
following table: 

Increase 
Factor 

1.00 

1.01 

1.02 

1.03 

1.04 


Limit per Accident 
$ 25,000 
100,000 
500,000 
1,000,000 
1,000,000 


$ 25,001 through ... 
190,001 through ... 
500,001 through ... 
Over 


Following the above table, the ruling car- 
ried the notice that the rates provided in 
the manual do not contemplate insurance 
under Federal Employers’ Liability Statutes. 


Rule V (Classification Procedure) was 
amended so that a rate of $.71 shall apply 
for employees who use public means of 
transportation or walk to deliver goods, in 
the event of there being no governing 
classification. 

The paragraph relating to hospital risks 


under Rule IX (Medical Contributions) 
was revised and restated. 


oe OPINIONS OF ATTORNEYS GENERAL————— 


ney executed by the subscribers and on file 
in the office of the state auditor, and that 
the attorney in fact has no authority to 
create a liability against the subscribers beyond 
the limitations of the power of attorney.” 


State Department Rulings 


Continued from page 490 


The Ohio Attorney General was in full 
accord with the conclusion reached and 
reasoning found in the Wysong case.— 
Opinion of the Ohio Attorney General, No. 
1499, June 11, 1952. 
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Salary Board Amends Rules 
for Health and Welfare Plans 


The issuance of General Salary Stabiliza- 
tion Regulation No. 8, Revised, by the 
Salary Stabilization Board modifies the re- 
quirements for putting health and welfare 
plans into effect without prior approval. 

The revision was necessary to conform 
SSB policy to that of the Wage Stabiliza- 
tion Board, which recently rescinded its 
Resolution No. 78. 


This WSB resolution, which established 
specific review criteria, or standards, for 
the approvability of health and welfare bene- 
fits, was a factor governing plans covering 
only employees under the jurisdiction of the 
SSB which could be put into effect without 
prior approval by the Office of Salary 
Stabilization. 

GSSR No. 8, Revised, makes the follow- 
ing conditions concerning health and wel- 
fare plans, covering only employees subject 
to the jurisdiction of the SSB, which may be 
put into effect without approval: 

(1) The plan must cover at least a ma- 
jority of the employees subject to the juris- 
diction of the SSB and may not discriminate 
in favor of employees who are officers, 
shareholders, supervisors or highly com- 
pensated employees; and 

(2) The benefits under the plan must be 
consistent with prevailing practice and must 
not provide for any payment, distribution or 
loan value with regard to life insurance 
benefits prior to the death or total and 
permanent disability of the employee or his 
retirement or termination of employment. 

The revision eliminates the requirement 
that employees must contribute 50 per cent 
of the premium payments for any benefits 
for their dependents and provides that 
hospital, surgical and in-hospital expense 
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benefits may be extended to employee de- 
pendents without an employee being re- 
quired to pay a portion of the premium 
payment for such benefits for his dependents. 


The regulation now incorporates a re- 
quirement, which corresponds to the general 
practice with regard to the issuance of 
group life insurance policies, that the group 
covered by such a policy under a group life 
insurance plan must comprise at least 25 
employees. 


New York Crackdown Promised 


on Tardy License Renewals 


New York insurance brokers who fail to 
file their license renewal applications by No- 
vember 1 will be shown no leniency by the 
state insurance department, according to a 
statement of Superintendent Alfred J. 
Bohlinger. 

An investigation of last year’s situation, 
when 400 brokers failed to file before the 
deadline, disclosed that 95 per cent of the 
delinquents had no valid excuse. 


The department, said Bohlinger, looks 
with disapproval on late filing because it 
may be an intentional and wilful violation of 
the law. 

Brokers who fail to file their applications 
and then continue to act as_ insurance 
brokers without virtue of a license are guilty 
of a misdemeanor under Section 111 of the 
insurance code. 


Formal Hearing Need Not Precede 
Nonrenewal of License in District 


The right of the superintendent of in- 
surance of the District of Columbia to 
refuse to renew the license of an insurance 
agent without first conducting a quasi-judi- 
cial hearing was upheld by the court ol 
appeals for the District of Columbia. Also 
upheld was the right of the trial court to 
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PERSONS AND EVENTS _ 


Hugh N. Mills has been appointed In- 
surance Commissioner of West Virginia 
to fill out the unexpired term of Robert 
A. Crichton, who resigned effective July 
1, 1952. The term will run until July 1, 
1953. Mills has been in the West Virginia 
insurance department since 1948 and has 
been deputy commissioner since 1949. 


Wade O. Martin, Jr., of Louisiana, was 
elected president of the National Associa- 
tion of Insurance Commissioners at the 
annual meeting of the association held 
in Chicago last month. He _ succeeds 
Frank Sullivan of Kansas. Other offi- 
cers elected include D. D. Murphy, South 
Carolina, vice president; George A. 
Bowles, Virginia, secretary-treasurer; 
and George B. Butler, Texas, chairman 
of executive committee. Donald Knowl- 
ton, New Hampshire, C. Lawrence 
Leggett, Missouri, and Joseph A. Na- 
varre, Michigan, were elected executive 
committee members at large. Zone chair- 
men elected are as follows: W. Ellery 
Allyn, Connecticut, Zone 1; George A. 
Bowles, Zone 2; C. Lawrence Leggett, 
Zone 3; J. Edward Day, Illinois, Zone 
4; J. Herbert Graves, Arkansas, Zone 5; 
and William A. Sullivan, Washington, 
Zone 6. 

Fall meetings of the NAIC are sched- 
uled as follows: October 1-3: Zone 3— 
Mobile, Alabama; October 2-3: Zone 
4—Schroeder Hotel, Milwaukee, Wiscon- 
sin. The 1952 mid winter meeting of the 
NAIC will be held December 7-11 at the 
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Commodore Hotel, New York City. 

The two remaining 1952 sessions of 
the Tulane Law-Science Short Course 
on “Legal Medicine and Elements of 
Medicolegal Litigation” will start at 
Denver on August 4 and at New York 


accept new evidence supporting the non- 
renewal action. 

When its license renewal was denied, 
an auto loan company with an agent's 
license, brought suit, requesting that the 
district court review the action of the super- 
intendent and order him to grant a renewal. 

A trial de novo was held with the court in- 
quiring completely into the evidence and find- 
ing that the agent had violated the insurance 
laws of the District and had secured its 
license through fraud. 

In appealing the case, the plaintiff con- 
tended that it had a right to a formal hear- 


The Coverage 


on September 1. The meetings are six 
days in length. See “Persons and Events” 
in the May issue of THE INSURANCE LAW 
JourNAL for registration information. 


Mrs. Mary K. Barber has been ap- 
pointed traffic safety analyst of the 
Association of Casualty and Surety Com- 
panies. She was formerly with New 
York University’s Center for Safety 
Education. 


Walter J. Falvey, president of the 
Massachusetts Bonding and Insurance 
Company, Boston, was honored recently 
upon his retirement from 15 years as 
chairman of the advisory committee of 
the accident prevention department of 
the Association of Casualty and Surety 
Companies. 

An eight-man insurance education steer- 
ing committee has been announced by Carl 
Strong, insurance coordinator at Michi- 
gan State College. The committee in 
cooperation with the state insurance de- 
partment will plan education programs 
on the campus as well as community 
meetings for insurance personnel through- 
out the state. 

Deaths: Walter D. Owens, 49, presi- 
dent and director, United States Cas- 
ulty Company, June 23; A. D. Dulaney, 
74, former Arkansas insurance commis- 
sioner, June 3; David J. Kadyk, 55, for- 
mer Illinois deputy insurance director, 
May 29; Seth B. Thompson, 67, former 
Oregon insurance commissioner, May 30. 

The Sparks Club of Harleysville, Penn- 
sylvania, an agent’s organization, has been 
actively putting on fire-prevention demon- 
strations before groups in their area. 
Engagements are sought through local 
mutual agents. 


ing and that the failure to renew which 
followed only an informal conference was 
invalid. The plaintiff also contended that 
the trial court, instead of inquiring com- 
pletely into the evidence, should have con- 
fined itself only to those issues with which 
the superintendent had dealt and determined 
whether the superintendent acted upon a 
sufficiently legal basis. 


The court of appeals held that the District 
of Columbia licensing statute does not make 
a hearing by the superintendent a _ pre- 
requisite to nonrenewal. Such a_ hearing 
is required only in cases of suspension and 
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revocation. Due process is available later 
in such cases through the courts. Regard- 
ing the second contention of ‘the plaintiff, 
the court said that the statute made no 
limitation on the breadth of the judicial in- 
quiry; and that even if the nonrenewal 
decision was made on the basis of in- 
sufficient evidence, nothing prevents the in- 
troduction in the trial court of further 
evidence sufficient to uphold the action.— 
Columbia Auto Loan, Inc. v. Jordan. United 
States Court of Appeals for the District 
of Columbia, February 21, 1952. 


Veteran Ordered to Repay Premiums 
Assumed After October 6, 1942 


Premiums of a serviceman’s life insurance 
policy paid by the Veterans Administration 
under the Soldiers’ and Sailors’ Civil Relief 
Act of 1940, which were arranged subse- 
quent to October 6, 1942, are unquestionably 
a debt of the insured to the United States 
government, and the government is not 
bound by any statements to the contrary 
by a representative of the Veterans Admin- 
istration at the time of arrangement, Lindsay 
C. Warren, Comptroller General of the 
United States, stated in a recent letter. 


The letter was addressed to a former 
serviceman for whom premiums in the 
amount of $680.47 had been assumed by the 
Veterans Administration. The ex-service- 
man had previously written that he felt 
himself under no legal or moral obligation 
to pay the indebtedness inasmuch as 
his application for protection of his policy 
was made in reliance on the assurance of 
the VA representative that he “would not 
be personally responsible if the cash sur- 
render value of the insurance policy was 
not enough to take care of the amounts 
advanced by the Government.” 


The alleged assurance of the VA repre- 
sentative may have been made on an inter- 
pretation of the original act as it was 
enacted in 1940, without cognizance being 
taken of the amending provision enacted 
October 6, 1942. The original act did not 
specifically provide, as did the amendment, 
that insured persons would be liable to the 
United States for amounts paid to protect 
their policies, and the Comptroller General 
said that there was some question as to the le- 
gal liability to the United States of servicemen 
for whom applications for protection of poli- 
cies were executed prior to October 6, 1942. 
There was no such question in his case, the ex- 
serviceman was told, since his application 
had been executed on April 26, 1944. The 
statements of the VA representative were 
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held to .be not binding upon the United 
States and the veteran was told to pay up 
or face court action. 


Court orders premiums assumed prior to 
October 6, 1942, to be repaid.—Subsequent 
to the above-mentioned letter in which the 
comptroller general said that there was 
some question as to the legal liability of 
veterans to repay premiums assumed by the 
government prior to the 1942 amendment 
to the Soldiers’ and Sailors’ Civil Relief 
Act of 1940, a federal district court in 
Iowa decided that veterans are legally 
liable to reimburse the government for the 
premiums paid, regardless of when the pay- 
ments were assumed. Though the original 
wording of the law did not specifically pro- 
vide for such reimbursement, an examina- 
tion of the intent of Congress, as reported 
in committee hearings, disclosed that the 
legislators intended that such repayment 
should be made. Common law was held by 
the court to entitle the government to re- 
imbursement and the court was of the view 
that “neither the provisions of the Soldiers’ 
and Sailors’ Civil Relief Act of 1940 nor 
its legislative history are indicative of a 
Congressional intent to abrogate the com- 
mon law right of the United States to 
reimbursement.” 


Arizona Insurance Code Revision 


George Bushnell, Arizona Director of In- 
surance, has reported that conferences are 
being held preliminary to rewriting the state 
insurance code, 


Commissioner Asks Recodification 
of Oklahoma Insurance Code 


That the insurance code of Oklahoma 
sadly needs recodification is the theme 
struck by Commissioner Donald F. Dickey 
in a memorandum submitted to the Com- 
mittee on Insurance of the State Legislative 
Council. 

Inadequacy, conflict and overlap, obso- 
lescence, and unfair exemption and dis- 
crimination are the charges leveled by Mr. 
Dickey; he presented a partial list con- 
taining some 29 defects of the present code. 

Some of the inadequacies listed by the 
commissioner are as follows: No require- 
ment that stock, fire and casualty companies 
maintain unearned premium reserves, loss 
reserves or other reserves peculiar to in- 
surance companies; no requirement that 
domestic stock insurance companies have 
and maintain a minimum surplus; no pro- 
hibition of misrepresentation, discrimination 
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and rebates that is applicable to all classes 
of insurance companies and their agents; 
and no adequate agency law. He said that 
the law does not define “insurance agent,” 
does not permit the licensing of nonresi- 
dent agents and does not provide adequate 
enforcement powers to the state authorities. 


Charging conflict and overlap, the com- 
missioner pointed out, among other things, 
that one statute authorizes the admission of 
foreign assessment life associations while 
another statute appears to prohibit the 
same, that there are three statutes re- 
lating to the necessity of a medical examina- 
tion in the issuance of life insurance 
that each differs in context. 


and 


Illustrating his charge of obsolescence, 
Mr. Dickey told of a statute that prohibits 
foreign mutual companies and reciprocals 
from issuing insurance covering farm prop- 
erty and growing crops; said there are six 
enabling acts authorizing the incorporation 
and licensing of specialized types of insur- 
ance corporations under which there is not, 
and has not been for many years, any 
insurance company incorporated and li- 
censed in the state; and mentioned two 
statutes, one of which permits the organi- 
zation of a domestic stock fire or casualty 
insurance company which possesses only 
$50,000 paid-up capital, the other of which 
permits the organization of a domestic 
mutual fire or casualty insurance company 
which possesses only assets equal to five 
‘times the maximum single risk assumed, 
less any reinsurance, for each kind of in- 
surance it intends to write. 

Under the heading of unfair exemption 
and discrimination, Mr. Dickey included 
exempting mutual insurance 
companies and reciprocals from the anti- 
rebate law; the statute which permits only 
fire and casualty agents to “broker” or “ex- 
change” and the fact that the 
statute which prohibits a licensed company 
from reinsuring Oklahoma risks of a non- 
licensed company fire, 
tornado and plate-glass insurance companies. 


statute 


business; 


applies only to 


The redefining of the jurisdiction and 
duties of the insurance commissioner and 
the state insurance board is one of the 
principal problems involved in recodifica- 
tion, Mr. Dickey stated. 


There is a conflict of jurisdiction between 
the two, he stated, and pointed out that 
not only the public but the insurance trade 


itself is confused as to the distinction be- 
tween them. 


The Coverage 


Tt was pointed out that the insurance 
commissioner had charge over all laws re- 
lating to the insurance business from 1907 
to 1915, but that the creation of the state 
insurance board in 1915 has resulted in con- 
flict and overlap. Both have the authority 
to issue licenses to agents and both can 
revoke them, but under different circum- 
stances, Mr. Dickey pointed out. Other 
areas in which there is a conflict and over- 
lap of authority between the two, are in the 
issuing of licenses to domestic and foreign 
mutual casualty and fire insurance com- 
panies, in the revoking of licenses of insur- 
ance companies and in the approval of the 
form of fire insurance policies. 


In view of this situation, Mr. Dickey said 
that “the only possible hope of proper reg- 
ulation is that there exist between the two 
offices complete harmony and mutuality of 
purpose and design.” He pointed out that 
such unity has not always existed and that 
several years’ past discord between the two 
offices has been to such an extent that “the 
doors between the two offices were locked.” 


The solution to this particular problem 
proposed by Mr. Dickey was that the in- 
surance commissioner should have exclusive 
jurisdiction over the licensing of mutual 
casualty and fire insurance companies, re- 
ciprocal exchanges and insurance agents 
while the state insurance board would have 
exclusive jurisdiction over rates and the ad- 
ministration of the rating acts. He also 
recommended that the name of the state 
insurance board be then changed to one 
more indicative of its duties. 


Arguing for the recodification of the state 
insurance law, Mr. Dickey said: “A regu- 
latory law should be a living thing, and 
should be periodically revised and recodi- 
fied to keep pace with the subject of the 
regulation.” 


A special subcommittee of the legislative 
insurance committee has the memorandum 
under study. Representative Richard James 
heads the group. The memorandum was 
presented at a previous meeting of the sub- 
committee. The Oklahoma Legislative Re- 
porter said that another meeting will be 
held within the next two months to con- 
sider further this memorandum and other 
proposals concerning recodification of the 
insurance laws. 


Canal Zone Insurance Picture 


Out of a total of $823,434.55 in net pre- 
miums received in 1951, 17 casualty and 
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surety insurance companies doing business 
in the Canal Zone paid out $208,102.94 on 
losses and $12,351.68 in premium taxes, it 
is disclosed in the Canal Zone’s 1951 annual 
report of the insurance business. 


Eight life insurers doing business in the 
Canal Zone collected $312,599.34 in net pre- 
miums and incurred losses and claims of 
$74,052 and paid premium taxes of $4,687.80. 


A favorable picture is presented for the 
automobile insurance field with the total 
net premiums amounting to $653,340.48 
while losses paid total $195,921.17. 


Little fire insurance is written in the 
Canal Zone since practically all structures 
are owned by the United States Govern- 
ment and are not covered by fire insurance. 


Education, Not Legislation, Said 
to Promise Small Plant Safety 


Education, not legislation, is the answer 
to the problem of reducing the number of 
accidents in small industrial plants, said 
Ned H. Dearborn, president of the National 
Safety Council, before the President’s Con- 
ference on Industrial Safety in Washington 
on June 2. 

Dearborn pointed out that the employees 
of the 100-man or smaller plants still have 
about two thirds of all of the occupational 
injuries suffered in this country each year. 

Explaining why the limit to which legisla- 
tion can go is the establishment of standards 
and codes and of minimum requirements 
for sanitation and safety, Dearborn said: 
“One principle has become axiomatic in 
the safety business: the elimination of 
physical hazards in any working environ- 
ment not only reduces the frequency and 
severity of injury to employees in the situa- 
tion, but it also changes the nature of the 
problem of further reduction, As unsafe 
conditions are minimized as accident factors, 
unsafe work practices become proportion- 
ately more and more important. That shift 
from engineering emphasis to employee 
training and education is almost a formula 
history of every plant which has started a 
safety program from scratch. 

“That being the case, constructive legis- 
lation eventually reaches a point of dimin- 
ishing return, and must be replaced by 
punitive legislation. That is, if legislation 
is to be the chief solution to the injury 
problem in small plants. We cannot legis- 
late attitudes and points of view, either the 
employers’ or the employees’, and therefore 
that large residue of injury causes remains 
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forever beyond the reach of any remedy 
except a voluntary one.” : 

The only solution to the problem of small- 
plant safety, according to Dearborn, is an 
educational program instituted through and 
in cooperation with the organizations of small 
business, and he said that such a program 
is now being promoted by the Safety Council. 


Ohio Commission Agent Ineligible 


to Draw Unemployment Benefits 


Unemployment compensation cannot be 
paid to an insurance salesman where his 
contract with the company specifically pro- 
vides that he is to be free from control and 
direction by the company in the perform- 
ance of his services, and where there is 
nothing in the record to indicate that the 
company at any time interfered with, con- 
trolled or directed the salesman in his work 
Within the meaning of the law as _inter- 
preted in a previous state supreme court 
decision. This was the substance of the 
ruling by an Ohio court of appeals in 
affirming a decision of the court of common 
pleas that the decision of the Board of 
Review of the Bureau of Unemployment 
Compensation to grant unemployment com- 
pensation to the insurance salesman was 
unlawful. 

The controlling decision of the state su- 
preme court had to do with a case in which 
a Kentucky insurance company objected 
to contributing to the state unemployment 
insurance fund on the compensation to its 
industrial life insurance agents who were 
paid solely on the commission basis. The 
supreme court, in that case, held that the 
agents were not “employed” within the 
meaning of the Unemployment Compensa- 
tion Act and issued a declaratory judgment 
against the administrator of the state bureau 
which required the repayment to the insur- 
ance company of its contributions. The 
present case is Commonwealth Life & Ac- 
cident Insurance Company v. Clifford AM. 
Burbank, CCH UNEMPLOYMENT INSURANCE 
Reports, Ohio § 8309. 


Insurance Education Advanced 
at University of Florida 


Commencing with the fall term, the 
University of Florida, Gainesville, will offer 
four graduate-level insurance courses. An 
addition to fundamental and undergraduate 
courses, the advanced courses will treat 
intensively the fields of life and casualty 
insurance, fidelity and surety bonding, and 
business risk analysis. 
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To Know the Teachers 
Is to Know the Law 


Jurisprudence — Its American Prophets. 
Harold Gill Reuschlein. The Bobbs-Merrill 
Company, 730 North Meridian Street, In- 
dianapolis 7, Indiana. 1951. 527 pages. $7.50. 


An intriguing section of this book is 
Appendix V, which contains a biographical 
list of authors whose writings are recom- 
mended for the stimulation of further read- 
ing in law. The author, probably from 
modesty, has omitted his own biography 
from the list. This seems a shame, for he 
has gathered in his book the essence of the 
great teachers’ theories on law which he 
could not have done had he been lacking 
in the ability or perspicacity that he so 
admires in those authors he has listed in 
Appendix V. 

The author is professor of law in the Uni- 
versity of Pittsburgh. The book grew out of 
material for use in seminars in jurisprudence 
at the university. 


Mr. Reuschlein calls his book a survey 
and nothing more; probably that is a good 
description, for he has selected the writings 
of those men who represent various schools 
of thought in jurisprudence. The reader will 
meet the early teachers—Wythe to Cooley 
and Cooley to our contemporaries. Included 
in this latter period is Christopher Columbus 
Langdell, the man who, by his system of 
case study, introduced science into the 
teaching of law. 


The reader will also meet James Barr 
Ames, who was one of the most promising 
of Langdell’s students. He was the student 
who did a great deal to establish the Lang- 
dell method of instruction in all the better 
law schools. 

When the author comes to the discussions 
of our contemporaries, he begins with “the 


Books and Articles 


pre-emptive Roscoe Pound,” of whom he 
says: “Sociological jurisprudence has ex- 
perienced an evolution. It has passed 
through a mechanical positivist stage and 
through biological and sociological stages 
and has now entered the stage of unification. 
The field general who has directed this im- 
portant process of unification has been 
Roscoe Pound. Perhaps we ought to say 
that his greatest service has been the deter- 
mined and persistent manner in which he 
has insisted on pointing out that each of the 
approaches to which jurisprudence has been 
successively committed offers something of 
value to the science as a whole, but ought 
not to be pursued to the exclusion of other 
approaches.” 


The author groups 15 writers under the 
heading “The Realists.” Here we find 
such prominent names as Frank, Radin, 
Yntema, Cohen, Laski and Rodell. 


The author says that Fred Rodell’s theme 
song is “Lawyers Are No Damn Good,” 
and his “philosophy is a challenge and what 
he omits is as much a part of it as what he 
includes. In fact he is more crusader than 
philosopher—or perhaps he wishes to make 
crusaders of his readers.” 


The author points out that Rodell is 
somewhat of an iconoclast and that he 
thinks that lawyers have built up a language 
all their own; while it is English, it is still 
unintelligible to the layman. Laws should be 
expressed in simple words for each law 
governs every man. It ought to speak to 
every man in every man’s tongue. Rodell 
emphasizes that our Constitution was not 
written with the democratic intent we now 
assign to it and that ideas clearly expressed 
in theory are clouded by interpretive lan- 
gauge and changed in practice. Legal 
process is too expensive. Lawyers compete 
with each other and the profession com- 
petes against the client. 
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Skipping about the contents, we meet 
another group—“The Neo-scholastic.” In 
this group the author has placed Adler, 
Hutchins, McKinnon, Palmer, Kennedy, 
Father LeBuffe, Father Lucey and Manion. 
It is refreshing to read of these writers who 
trace the development of law in America 
from the natural law and who also place 
great emphasis on the Declaration of In- 
dependence as being the basic document of 
all that came after. Father LeBuffe says that 
natural law jurisprudence is the traditional 
American jurisprudence because it is what 
makes democracy a_ possibility. Father 
Lucey follows this same theme and integrates 
the positive law theory into his natural law 
theory. 


In relating the various schools of thought 
to the individuals involved, the author has 
put together one of the most interesting 
biographical books we have seen in a long, 
long time. 


Constitutional Control 


Principles of Business and the Federal Law. 
Franklin H. Cook. Macmillan Company, 60 
Fifth Avenue, New York 11, New York. 1951. 
563 pages. $5.50. 

It isn’t always easy to distinguish between 
the principles of business and the practices 
of business. Nor is it easy to determine 
which the controllers seek to control. The 
purpose of this book is not to treat with this 
distinction but, rather, with the fact that 
there are certain practices and principles 
which are subject to the federal regulatory 
laws and that such laws are well grounded 
in constitutional bedrock. Supposedly, these 
laws are enacted for a channelizing—rather 
than a damming—effect on business, which 
inherently seeks ever-expanding markets 
along the line of least resistance. 


When you read this, the conflict between 
government and business will be fresh in 
your mind. The President, claiming powers 
inherent to his office, seized possession of 
six major steel companies which were dead- 
locked with the union in a wage dispute. 
A federal court, however, stayed the gov- 
ernment’s seizure only to have this injunc- 
tion overruled by a higher court, which 
action forced the matter into the United 
States Supreme Court. 


There are many seeming inconsistencies 
in government control, especially if the reader 
is familiar with cases attempting to control 
competition and monopoly; but government 
control of business is one thing and govern- 
ment control of business principles is an- 
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other. While the first results in conflict, 
the second does not. Business principles 
and constitutional restrictions at least seek 
the same thing—the ultimate benefit of the 
consumer, 


Mr. Cook takes his readers across stat- 
utes and constitutional limits in pursuing 
his subject. Labor laws, for instance, re- 
strict certain employer practices and at the 
same time give employees certain rights. 
The reader is indoctrinated in the consti- 
tutional framework in which the specific 
regulatory statutes fit, and knowing the 
constitutional development of freedom of 
speech, the reader then is in a position to 
understand the law of picketing. Legal 
restrictions on discriminations as applied in 
labor law are dealt with under the Equal 
Protection Clause and the Privilege and 
Immunity Clauses. 


The same system is followed in covering 
taxation and such controls as those applied 
by the Sherman Act, the Clayton Act and 
the Robinson-Patman Act. The author takes 
the reader on a tour of other control laws 
which restrict business principles, showing 
those which apply to the organization oi 
the enterprise (securities act) and _ those 
which apply to the manufacture and sale 
of its product and to its distribution (trans- 
portation act). 

In Book Two, which might be called 
Part Two, the author sets out the specific 
statutes which have been enacted exer- 
cising control within our constitutional 
framework. 


The book is important to those who need 
a picture of the over-all control—which 
might very well be the person who is expert 
in the control exercised by one phase of 
law, such as the tax specialist or the labor 
specialist. 


New Evidence Handbook 
Intended for Specialized Use 
Handbook of the Law of Evidence. John 


Evarts Tracy. Prentice-Hall, Inc. 70 
Fifth Avenue, New York 11, New York. 
1952. 382 pages. $5.35. 

As the author points out, a one-volume 
work on the law of evidence is not meant 
to give an exhaustive treatment to the sub- 
ject but, rather, to supply the needs of the 
young attorney who cannot afford more 
and of the busy trial lawyer who wants a 
quick refresher or speedy reference. While 
authority is cited for each statement of law, 
the footnotes are not so numerous as to 
defeat the idea of simplicity. With a view 
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to facilitate use by the hurried practitioner, 
the index has been made broad and general 
so that a rule may be found under almost 
anv heading that may occur to the searcher. 


Hire 'Em ‘n’ Hold 'Em 

Successful Employee Benefit Plans. Pren- 
tice-Hall, Inc., 70 Fifth Avenue, New York 
11, New York. 1952. 561 pages. $8.85. 

The emphasis today is upon securing, 
developing and holding the good employee 
—and rightly so. The experience of the 
last few years has shown employers the 
fallacy of relying on ping pong, recreation 
rooms, etc., as means of retaining and de- 
veloping the valued employee. Many sug- 
gest giving the employee “security” but 
fail to tell how to go about it. Developing 
and operating a successful employee benefit 
plan is not easy, since government rules and 
regulations must be correlated to the plan. 
This book includes a number of success- 
ful plans, most of them using insurance. It 
also describes the relationship of govern- 
ment rules and regulations to such plans. 


The book was written by the Prentice- 
Hall editorial staff. 


ARTICLES 


Articles of interest in other 
legal publications 


“Sorry, Doc You didn’t have an 
insurance lawyer scrutinize that policy 
wording. If you’d been disabled without a 
specific loss, we’d have to pay and keep on 
paying, but now. .’ This common de- 
fect in the so-called “lifetime” disability 
feature of a lifetime benefit health and acci- 
dent policy, of a semi-noncancellable type 
sold through medical associations and simi- 
lar organizations, is just one of the “jokers” 
in the transaction of a “health and accident” 
insurance business. ‘The author, a highly 
recognized authority in the insurance-law 
field, terms such business a “legal racket.” 
—Appleman, “Jokers Cost Money,” Missis- 
sippi Law Journal, December, 1951. 


Citizenship for Some . . . A new nation- 
al attitude toward immigration was sym- 
bolized by the Naturalization Act of 1906, 
which the author says “marks a watershed 
in the naturalization policy of the United 
States.’"—Roche, “Statutory Denaturaliza- 
tion: 1906-1951,” University of Pittsburgh 
Law Review, Winter, 1952. 


Books and Articles 


On the Outside . . . “The Attorney Gen- 
eral of Missouri views the wire transmis- 
sions of racing information in his state 
with a wary eye and says that to cut off 
such a service it is first necessary to prove 
that they are instrumentalities for violating 
the law.—Taylor, “The Transmission of 
Racing Information by Wire in Missouri,” 
Missouri Law Review, January, 1952. 


When a Partner Dies . . . Four alter- 
natives present themselves to the executor 
or administrator of a decedent partner’s 
estate. An Illinois attorney discusses prob- 
lems encountered in administration of as- 
sets under the various courses—Edmonds, 
“Problems in Administration of Partner- 
ship Assets,” University of Illinois Law 
Forum, Winter, 1951. 


A Suggested Method . . . Five circuit 
and five district judges appointed by the 
Chief Justice of the United States pre- 
pared a report on “Procedure in Anti-Trust 
and Other Protracted Cases.” This article 
is a summary of this report with the au- 
thor’s interpretations—McdAllister, “The 
Judicial Conference Report on the ‘Big 
Case’: Procedural Problems of Protracted 
Litigation,” American Bar Association Jour- 
nal, April, 1952. 


Appellate Jurisdiction . . . According 
to the author, federal courts of appeals 
“have not understood the shift from power 
to discretion” of the jurisdictional conflict 
engendered by extraordinary writs. He 
discusses Ex parte Peru, which compelled 
the “Supreme Court to articulate 
the criteria delimiting its powers.”—Wolf- 
son, “Extraordinary Writs in the Supreme 
Court Since Ex parte Peru,’ Columbia Law 
Review, December, 1951. 


Eenie, Meenie . . . The nature of oil 
and gas in its natural state demands a spe- 
cial code of laws. The reason for this 
and some of the baffling questions that 
arise—which are answered variously—are 
the subjects of this article—Masterson, “A 
1952 Survey of Basic Oil and Gas Law,” 
Southwestern Law Journal, Winter, 1952. 


Either . . . or ... The author con- 
siders the procedures governing Patent Of- 


fice inter partes actions, discusses the 
federal rules applicable and distinguishes 
between “serious” and “nonserious” cases. 
—Dalsimer, “Federal Rules of Civil Proce- 
dure in Inter-Partes Trade-Mark Proceed- 
ings,” Journal of the Patent Office Society, 
March, 1952. 
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NEGLIGENCE 
Cases Involving Negligence, 
as Reported by CCH NEG- 
LIGENCE REPORTS 


Plaintiff's Action Contributory 
Negligence as Matter of Law 


Minnesota court rules that a reasonably 
prudent man would not have backed out 
of strange doors without first looking. 


Serious injuries were sustained by the 
plaintiff when he backed out of a door and 
fell off a loading platform. He came into 
defendant’s place of business by the front 
entrance door which was a short distance 
irom two large doors with a threshold (the 
loading platform) four feet above the side- 
walk. Plaintiff had never before been in 
defendant’s place. The defendant’s sales- 
man led plaintiff to the stockroom in order 
for plaintiff to make his purchase, which was 
live lengths of wood called “printer’s furni- 
ture” and three sets of metal locking keys. 


After making his purchases plaintiff ac- 
companied the salesman to a wrapping 
counter, which was around the corner from 
the entrance to the office. Plaintiff pointed 
to the front of the building and asked if 
he could get out that way and was told 
he could. He went past a door on his left 
which would have taken him to the door 
through which he had entered and went 
straight ahead to the large double doors. 
There was no knob on these doors and they 
had to be opened by pulling a cord which 
hung down from a catch at the top. The 
left half of the doors had to be opened first 
because it overlapped the other half. Plain- 
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tiff backed out of these doors and fell off the 
loading platform to the sidewalk. 


It was the ruling of the court that being in 
a strange place when he saw these doors, 
which had no ordinary knobs and were 
opened by pulling a cord, a reasonably pru- 
dent man should have been forewarned to 
look before backing out through them. The 
court felt that since the doors opened in- 
wardly, looking offered no difficulty. Also, 
since it was a reasonably bright day and 
the doors opened to the outside, the jury 
could have found only, the court ruled, that 
it plaintiff had looked he would have seen 
the drop. The court stated: “His backing 
through the doors without looking, in view 
of the warning given by the construction of 
the doors themselves, was contributory neg- 
ligence as a matter of law.” The verdict for 
the defendant was affirmed.—Guy v. IWestern 
Newspaper Union. Minnesota Supreme Court. 
February 8, 1952. 20 Necriicence Cases 513. 


Instructor's Negligence 
Not a Forseeable Risk 


It was the opinion of the Michigan court 
that plaintiff did not assume the risk of 
injury through her dancing instructor’s 
negligence, as such a risk was not 
foreseeable. 


Plaintiff brought suit for the negligent 
acts of an instructor employed by defend- 
ants. Defendants were in the business of 
giving instructions in six dances known 
as rumba, samba, fox trot, waltz, jitterbug 
and tango. Plaintiff contracted with de- 
fendants to take the dancing lessons. She 
had seen and known a little of “jitterbug- 
ging” and expressed to the instructor her 
fear that this dance was too violent and 
that she could not “take it.” Plaintiff at 
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this time was 52 years of age. She testified 
that after a somewhat prolonged argument 
she was persuaded by the instructor to 
practice jitterbugging. Plaintiff had had 
several lessons in dancing but had not been 
instructed in the jitterbug dance as yet. 
The instructor told plaintiff that there was 
nothing to jitterbugging and promised to 
hang onto her hand when they reached the 
“spin-turn.” All went well through the first 
sequence of steps, but when they reached 
the second spin-turn the instructor let loose 
of plaintiff's hand, she staggered back, lost 
her balance, fell against a wall and broke 
her wrist. Plaintiff also testified that on 
this second spin-turn, and while the in- 
structor was still holding her hand and 
about to release his hold, he gave her a 
push. It was the claim of plaintiff that both 
the release of the hold on her hand and 
the excessive push contributed to her in- 
jury and this injury was due to the negli- 
gence of defendants’ instructor. 


Defendants denied that these facts made 
out a case of negligence on their part or on 
the part of their instructor, and that plain- 
tiff assumed the risk of receiving injuries. 


The jury by its verdict for the plaintiff 
evidently found that the instructor had 
violated his duty and had negligently given 
the lesson, and that as a consequence of 
such negligence, plaintiff had been injured, 
the court stated, 


On the question of assumption of the 
tisk the court ruled that plaintiff assumed 
the foreseeable risk ordinarily incident to 
the giving and receiving of instructions in 
jitterbugging, but did not assume the risk of 
injury received through the negligent act 
of the instructor in giving the lesson, which 
risk could not be foreseen. The court said: 
“Defendants owed to plaintiff the duty to 
exercise the care and skill commensurate 
with the risk involved.” The judgment for 
the defendant notwithstanding the verdict 
was reversed.—Schnepf v. Andrews. Michi- 
gan Supreme Court. May 16, 1952. 20 
NEGLIGENCE CASES 59,. 


Time of Purchase and Consumption 
Held to Be Controlling Factors 


The lower court erred in basing its in- 
structions on the presumption that lard 
in which a dead rat was found was pur- 
chased shortly before consumption, rules 
a Kentucky court. 


Plaintiff (appellee in the present action) 
claimed to have been injured by consum- 
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ing lard which was contaminated by the 
presence of a dead rat. She had bought a 
stand of lard (a stand is a large can con- 
taining 50 pounds of lard) from defendant 
for cash. The difficulty in the case goes to 
the time at which the lard was purchased. 
Plaintiff contended that she had purchased 
the lard on March 15 and had become ill on 
March 17. She made her complaint on April 
26 when defendant’s manager, in company 
with a health officer, saw the rat in the 
lard stand. Plaintiff was the only one to 
take lard from the stand and she discovered 
the rat on April 26 when she had used the 
product down to within three inches of the 
bottom of the stand. 


Defendant was unable to explain how thie 
rat got in the lard. Its testimony showed 
that it would be practically impossible for 
any foreign matter to get into a lard can 
during the process of rendering and can- 
ning. 

Both plaintiff and her husband testified, 
she in seeming contradiction and he on 
cross examination, that the lard had been 
purchased “Somewheres around the first 
of the year. I can’t tell you just when.” 
30th also were sure that plaintiff had be- 
come ill shortly after she bought the lard. 


The court found itself in disagreement 
with plaintiff's contention that since the 
trial was held in October, the reference to 
sometime around the first of the year would 
include March 15. The amount of lard 
used from the can and the time and period 
of its consumption were considered by 
the court to be factors for consideration. It 
was the holding of the court that “the time 
element could have considerable bearing on 
the case. It is one thing to say that a per- 
son became ill after eating contaminated 
lard two days after it was purchased and 
another thing to say the illness did not 
occur until some two and one-half months 
after its purchase. Then, too, it is hardly 
probable that a family of six persons would 
consume practically all of a stand of lard 
within a period of 40 days.” 


Since there was sufficient evidence from 
which the jury could have found that the 
lard was bought more than two months 
prior to its consumption, the lower court 
erred in basing its instructions on the 
presumption that it was purchased shortly 
before eaten. Judgment for plaintiff re- 
versed and set aside—Houchens Food Mar- 
ket of Bowling Green, Inc., v. Keith. Kentucky 
Court of Appeals. March 28, 1952, 20 
NEGLIGENCE Cases 615. 
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LIFE 
Cases Involving Construction 
of Life, Health and Accident 
Insurance Contracts, as Reported 
by CCH LIFE INSURANCE 
REPORTS 


Agent's Acts Estop Insurer 
from Asserting Fraud 


Cancellation of the waiver-of-premium 
clause was not granted by the Oklahoma 
court because the soliciting agent was 
acting within the scope of his authority. 


The insurer brought suit to cancel waiver 
of premium clauses in two policies on the 
lives of the decedent’s children, contending 
that its agent had conspired to keep vital 
information from the company, amounting 
to fraud. It further argues that under such 
circumstances information obtained by a 
soliciting agent and not reported to the in- 
surance company is not to be imputed to 
the company and thus not binding upon it. 


The defendants, the widow and the two 
children of the decedent, counter with the 
argument that as this is a suit for the can- 
cellation of an instrument it is of equitable 
cognizance and therefore the judgment of 
the trial court may not be disturbed on ap- 
peal unless it is clearly against the weight 
of the evidence. 

There was a conflict of testimony as to 
whether the decedent had given plaintiff's 
agent truthful answers to certain questions 
in the application form. The agent testified 
that decedent had lied as to his health and 
consultation with doctors, The widow and 
decedent’s brother testified that they were 
present when the agent filled out the appli- 
cation for the two policies and that they 
heard the decedent tell the agent that he 
had previously consulted a doctor and that 
he truthfully told the agent what the doctor 
told him concerning his condition, 

The trial court found that the two policies 
had been issued, the first annual premiums 
paid, that the original beneficiary (dece- 
dent) had died while the policies were in 
force and therefore both policies were in 
full force as fully paid and without the 
necessity of payment of any further premiums. 

The supreme court ruled that as the 
court below did not pass on the question 
of fraud because it was not made an issue 
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in the trial, it was too late to raise the 
question now on appeal. 


It was the belief of the court that the 
findings of the trial court implied that this 
case was within the rule quoted in Security 
Benefit Association v. Green, 103 Okla. 284, 
229 Pac. 1061: “The agent, who is acting with- 
in the scope or apparent scope of his au- 
thority in asking the applicant questions 
about his health, and in writing down the 
answers, is presumed to know what his 
principal desires. The agent who prepares 
the application for insurance from the an- 
swers of the applicant, which he declares 
to be satisfactory, and receives the premium 
for the insurance, binds his principal by 
the delivery of the contract of insurance. The 
insured has the right to believe under the 
circumstances, that the contract he is re- 
ceiving from the company gives him the 
indemnity for which he has paid his money. 
The acts of the agent will operate as an 
estoppel against the principal to plead the 
erroneous answers as false representations 
by the insured.” 


As the judgment of the trial court for the 
defendants was not clearly against the 
weight of the evidence it was affirmed— 
Mid-Continent Life Insurance Company v. 
ven. Oklahoma Supreme Court. April 29, 
1952. 15 Lire Cases 407. 


Beneficiary Changes Vitiated 
by Decedent's Mental Incapacity 


A federal court found that if the dece- 
dent were in his right mind he would 
not have denied his wife the proceeds 
from his life insurance policy. 


This was an interpleader action in which 
the plaintiff insurance company asked the 
court to determine the rightful recipient 
of the proceeds of the life insurance issued 
to the decedent whose son, mother and 
wife are the defendants herein. 


The policy was issued four years prior 
to decedent’s death and at the time of is- 
suance the wife was named the sole bene- 
ficiary. The decedent became stricken with 
cancer and the wife notified the mother, 
who lived in another state and whom the 
decedent had not seen since he was a small 
boy when the mother sent him to be reared 
by his grandparents. Because of his illness 
the wife had to take a job selling mops and 
brooms by day, sitting by his side by 
night. The son here involved was by a 
former marriage of the decedent and neither 
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he nor the first wife made an appearance 
in the suit. 


On request by the mother, a fellow-em- 
ployee and friend brought a change-of-bene- 
ficiary form to the hospital on three occasions 
but the decedent was unable to respond. 
Five days before decedent’s death the friend 
again brought the change-of-beneficiary 
form to the hospital upon the urging of 
the mother. There was a conflict of testi- 
mony as to who instructed the friend to 
fill out the form. The mother testified that 
the decedent had given the friend instruc- 
tions to change beneficiaries so as to leave 
five sevenths of the proceeds to the son, nearly 
two sevenths to the mother and only $1 to the 
wife. She further testified that after giving 
these directions the decedent fell asleep 
and so was unable to sign the form. On 
the other hand, the friend testified that it 
was the mother who gave him the instruc- 
tions and that the decedent was unable to 
recognize him or to respond to the urgings 
of the mother. In any event the friend, 
after completing the form, gave it to the 
mother before he left the hospital. Later 
that same evening the mother phoned the 
friend to say that the decedent had signed 
the form. 


There was ample evidence to the effect 
that the decedent was in the death throes of 
cancer. He was suffering excruciating pain 
and was given morphine and other seda- 
tives hourly. In addition he was suffering 
from toxicity caused by uremia and from 
malnutrition. There was testimony from 
a brain expert that as the decedent was 
suffering from the aforementioned ailments 
he would be incapable of exercising his 
mental faculties and so incapable of form- 
ing the mental judgment necessary to 
change the beneficiary on his insurance. 


The court in reaching its conclusion stated 
that it was inconceivable that the decedent 
in his right mind would deny his wife his 
insurance, or a Substantial part thereof, 
knowing full well of her devotion and of her 
bills, including the anticipated cost of his 
own funeral and burial, and give this in- 
surance to persons for whom he manifested 
no attachment whatever during his entire 
lifetime. 

The court was aware of the presumption 
of mental capacity and that the burden of 
proof is upon the party seeking to void a 
will or other testamentary disposition by 
Proving that at the precise time the docu- 
ment was executed the testator was without 
mental capacity. Using this test, the testa- 


Life, Health—Accident 


mentary incapacity of the decedent at the 
moment he signed the change-of-beneficiary 
form was amply demonstrated.—Metropollt- 
tan Life Insurance Company v. Anderson. 
United States District Court, Eastern Dis- 
trict of Louisiana, New Orleans Division. 
December 18, 1951. 15 Lire Cases 398. 


Issue Date Controlling 
in Suicide Exclusion Clause 


Plaintiff’s contention that the rule of us- 
ing the construction most favorable to 
assured was held to be without merit, in 
this case, by the Fifth Circuit. 


The plaintiff was the beneficiary of a life 
insurance policy issued by the defendant 
and brought suit to recover the proceeds 
after the assured had committed suicide. 
The defendant moved for a summary judg- 
ment citing the suicide exclusion clause 
which provided that if the assured com- 
mitted suicide two years from the date of 
issue of the policy, recovery would be limited 
to the premiums paid. The assured com- 
mitted suicide less than two years from the 
date of issue but more than two years from 
the contract date. The plaintiff contended 
that the contract date should be controlling 
because that date was fixed in the applica- 
tion, was in conflict with the date in the 
policy and was more favorable to the assured. 


It was the ruling of the court that there 
was neither conflict nor ambiguity in the 
suicide clause of the application and the 
policy, both providing that the issue date is 
controlling. Therefore, the rule of the more 
favorable construction in favor of the as- 
sured was without application here. 


The contract as a whole sets up two 
dates having different purposes and effects. 
The contract date, set up in capitals wher- 
ever used, fixes the date on which the pre- 
miums are to be paid, describes the period 
for which the term insurance policy is ef- 
fective and is also material in connection 
with the conversion privilege of the policy. 


The date of issue serves the purpose of 
marking the time on, or from which, certain 
clauses in the policy—the incontestable 
clause and the suicide clause—begin to run. 
The contract date was merely placed in the 
policy for the assured’s benefit and at his 
request. The judgment for the defendant 
was affirmed.—Crowley v. Travelers Insur- 
ance Company. United States Court of Ap- 
peals for the Fifth Circuit. April 29, 1952. 15 
Lire Cases 380, 
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Fire 


Cases Involving Construction 
of Fire and Casualty Insurance 


Contracts, as Reported by CCH 
FIRE—CASUALTY INSUR- 
ANCE REPORTS 


Recovery of Full Policy Limit Given 
Partial Fire Loss 


The promise under the terms of the 
present policies, rules the Pennsylvania 
court, is to make the assured whole as 
far as possible. 


Whether the reproduction cost new of a 
partial fire loss to the insured building 
should be depreciated by the percentage 
of depreciation applicable to the building 
as a whole prior to the fire was the ques- 
tion here presented to the court for deter- 
mination. 


The plaintiff-assured suffered a partial 
loss by fire to his dwelling house. He had 
two insurance policies each for $5,000 cov- 
ering fire losses. Each of these policies 
contained coinsurance clauses which made 
it incumbent upon plaintiff to carry insur- 
ance totaling 80 per cent of the actual cash 
value of the property as of the time the 
policies were written. Because of the con- 
dition and age of the building, it had de- 
preciated 60 per cent and was now worth 
$15,775. The cost of repairing the damaged 
portion of the building was $17,225. 


It was the contention of the plaintiff that 
his recovery should be 10,000/12,620 (80 
per cent of 15,775) of $17,225 or $13,650, 
but as this would exceed the policies’ limits 
plaintiff restricted his demand to $10,000. 
The defendants, however, felt that the cor- 
rect formula for the amount of plaintiff's 
loss was to depreciate the reproduction 
cost, $17,225, by 60 per cent, the extent 
of depreciation applied to the reproduction 
cost new of the building in determining its 
actual cash value immediately prior to the 
fire. Under this reckoning the plaintiff 
would be entitled to $5,459, which is 
10,000/12,620 of $6,890 (40 per cent of 
$17,225). The defendants stressed the 
anomaly present in the situation where 
for a partial loss plaintiff will have $10,000 
in insurance money and 56 per cent of his 
building, whereas if the building had been 
consumed in its entirety he would have 
had only the $10,000 insurance money. 
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In reaching a conclusion the court stated 
that the pertinent question was not whether 
the plaintiff’s loss was partial or total, but, 
rather, what was the amount of the as- 
sured’s loss? If new conditions make the 
repair work more costly, the amount of 
damage to the assured, is automatically 
increased. As it is a part of the insurer's 
undertaking to make the assured whole as 
nearly as possible within the limits of the 
policy, the augmented damage due to the 
increased costs of restoration is the liability 
of the insurer up to the specified amount 
of the insurance. 


In substantiation of their position the 
court cited Fedas v. Insurance Company of 
the State of Pennsylvania, 300 Pa. 555, 151 
Atl. (2d) 285, and quoted therefrom the fol- 
lowing: “Complaint is made that the esti- 
mate in evidence was based on the cost 
price of new material, without depreciation, 
for the restoration of a frame building at 
least four or five years old. This technical 
objection to the offer, because it was new 
material undepreciated, is without merit 

The rule established by our deci- 
sions seeks a result which will enable the 
parties to restore the property to as near 
the same condition as it was at the time of 
the fire, or pay for it in cash; that was the 
loss insured against.” 


As for the defendants’ contention as to 
the disparity that exists in what the plain- 
tiff would have if there were a total loss 
and what he has in this case of partial loss, 
the court was of the opinion that if a dif- 
ferent result was wished there would have 
to be a change in the terms of the policies. 
Under the terms of the present policies, the 
defendants promised to make the plaintiff 
whole as far as possible for the cost of 
restoring the building to its prior use up 
to the amount of the insurance in_ the 
policies. The judgment for the plaintiff for 
the full value of both policies was affirmed. 
—Farber v. Perkiomen Mutual Insurance 
Company, Pennsylvania Supreme Court. 
May 26, 1952. 7 Fire anp Casvua.ty 
Cases 882. 


Failure to Follow Instructions Makes 
Agent Liable for Loss 


It is the duty of an agent promptly to 

follow the insurer’s instructions or be 

liable for losses that result from disre- 

garding such instructions, rules the Tenth 

Circuit. 

When an insurer instructs one of its 
agents to obtain a reduction of liability or 
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cancel the policy, what are the duties of 
the agent? This problem was presented to 
the court by the facts in this action. 


The defendant was a local agent for an 
insurance company that refused to write a 
policy covering property damage to tunnel- 
ing machinery caused by landslide and 
flood. In order for defendant to obtain 
this type of coverage for his clients, a 
combination of contractors doing tunnel 
work in the mountains, he phoned the gen- 
eral agent for plaintiff insurance company 
requesting a suitable policy. The general 
agent agreed to write the necessary policy 
with plaintiff and did place such a policy 
with plaintiff. Shortly after the delivery of 
the policy, the general agent called defend- 
ant and informed him that the plaintiff 
would not continue the risk of landslide 
and flood. The defendant was told to as- 
certain if the contractors would be agree- 
able to an endorsement which would relieve 
plaintiff from these risks, and to tell them 
if such consent were not obtained it would 
be necessary to place the insurance else- 
where. Numerous letters were written by 
the general agent to the defendant calling 
attention to plaintiff’s attitude and request- 
ing that defendant comply with the instruc- 
tions. Defendant was reluctant to make 
the request for release of these risks be- 
cause he felt it might jeopardize a good 
insurance account. There was a loss to the 
insured property caused by flood for which 
the plaintiff had to pay, as the local agent 
had not obtained the desired reduction in 
liability or the cancellation. After this loss 
the local agent picked up the policy for 
cancellation. Plaintiff insurer brought this 
action to recover the amount it had paid. 


The court held that the evidence clearly 
sustained plaintiff's contention that the de- 
fendant was plaintiff’s agent and, as such, 
defendant was bound to carry out plaintiff's 
instructions as promptly as possible. The 
instructions of the plaintiff were found to 
be clear, definite and absolute and to be so 
understood by defendant. From these in- 
structions it was evident that the plaintiff 
did not intend to carry the risk of land- 
slide and flood. Defendant had handled 
the business from its beginning and while 
acting as agents for the plaintiff made no 
effort to follow the instructions until after 
there was a loss. Therefore the defendant 
was liable for the sum plaintiff had to pay, 
as it resulted from defendant’s failure to 
follow plaintiff’s instructions. 


Little credence was given to the conten- 
tion that defendant was merely a broker 
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and as such was the agent of the assured 
alone. The court disposed of the question 
by stating that while an insurance broker 
is Ordinarily an agent of the assured in 
obtaining insurance, this relationship is ter- 
minated when the requested policy has been 
accepted by the assured.—Mitton v. Granite 
State Fire Insurance Company. United States 
Court of Appeals for the Tenth Circuit, May 
13, 1952. 7 Fire anp Casuatty Cases 843. 


Violation of Contract 


Covered by O. L. & T. Policy 


Louisiana court ruled that since the 
accident arose out of a maintenance vio- 
lation, the insurance policy covered the 
loss. 


A fall down an unlighted stairway by 
the plaintiff was the cause of the litigation 
in the instant case. The plaintiff and her 
husband rented a second story apartment 
from the assured with the understanding 
that light would be available to illuminate 
the steep and exceedingly dark stairway. 
It was also agreed that the light bill was 
to be paid by the assured. On the night of 
her fall, plaintiff began down the stair- 
way after switching on the light. While 
plaintiff was proceeding down the stairs 
another tenant switched the light off. This 
tenant acted on orders given to her by the 
assured’s wife, who was an amateur pho- 
tographer, and, as such, wished to have 
absolute darkness when she was developing 
films. The assured’s wife was in charge 
of the apartments. 


In the suit brought by plaintiff, the de- 
fendant insurance company brought excep- 
tions of no right and no cause of action 
contending that the O. L. & T. policy 
afforded no *coverage to the assured for 
negligence arising out of activities not con- 
nected with the ownership, maintenance 
or use of the premises as an apartment 
building and that the assured was not re- 
sponsible for the negligence of his wife 
while she was engaged in purely personal 
activities. 

In resolving these questions the court 
felt that when the assured’s wife caused 
an extinguishing of the light, whatever her 
motives, a violation of the contract be- 
tween the assured and plaintiff occurred. 
It was an active violation because the 
extinguishing was inconsistent with the 
assured’s contractual obligation and there- 
fore the owner is liable for the resulting 
damages. 


507 





As for defendant’s contention that the 
act was not in connection with the assured’s 
wife’s duties as the apartment manager, 
the court held that the policy covered this 
loss. Their reasoning was to the effect 
that as the defendant agreed to pay the 
damages caused by accident arising out of 
the maintenance of the apartment house 
and as the assured, through his agent—his 
wife—committed an act violative of his 
contractual obligation respecting the main- 
tenance of the premises as an apartment 
building and as an accident which caused 
plaintiff's damages arose from this main- 
tenance violation, coverage was afforded 
by the insurance contract in question.— 
Moses v. Metropolitan Casualty Insurance 
Company of New York. Louisiana Supreme 
Court. April 28, 1952. 7 Fire anp Cas- 
UALTY CASES 828. 


‘‘Hail’’ Coverage Includes ‘‘Sleet’’ 


Since there was an ambiguity in the pol- 
icy regarding the inclusion of “sleet” 
within the definition of “hail,” it was con- 
strued against the insurer. 


Stated in its simplest form the question 
presented by this case was: Does “hail” as 
defined within the terms of the policy in- 
clude “sleet”? 


The assured, a corporation engaged in 
the general farming business, was issued a 
fire and lightning policy attached to which 
was an extended coverage rider. Defend- 
ant was the insurer issuing this policy. The 
insured property, two barns, was damaged 
as a result of a storm occurring on January 
31. There was no dispute that assured’s 
barns were thus damaged and that this 
damage was the result of sleet falling on 
the roofs of the barns. However, there 
was a good deal of testimony given to re- 
solve the dispute as to the definition of 
“sleet.” The court offered the definition 
given in the Century Dictionary and En- 
cyclopedia for the verb “sleet” as “to rain 
and snow or hail at the same time.” The 
testimony in this regard indicated: “(1) that 
a piece of frozen precipitation cannot be 
picked up in the hand and classified as sleet 
or hail; (2) that there is no difference in 
size between sleet and a certain type of 
hail; small hail is as small as sleet; (3) 
that hail falls in the wintertime as well as 
in the summertime; (4) that hail does not 
have to be hard, there being a precipitation 
known as soit hail; (5) that hail is formed 
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in thunderstorm clouds and such clouds 
were present during the time in question,” 
The court could not find any decided cases 
where this problem had been discussed. 


The extended coverage rider expanded 
the policy to include direct loss by wind- 
storm, hail, explosion and other causes, 
Also a part of this rider was a provision 
applicable only to windstorm and hail which 
was in the nature of an exclusion. It pro- 
vided that the insurer would not be liable 
for damage caused directly or indirectly by 
frost or cold weather or snow storm, tidal 
wave, high water, overflow or ice, whether 
driven by wind or not. 


The court held that the controlling fac- 
tors in this controversy were the terms of 
the insurance policy itself. After listing the 
perils to which the extended coverage clause 
applies, the policy goes on to define in detail 
each of these perils. Of the pertinent ex- 
clusions of the provision applicable to hail, 
“frost and cold weather” were clearly not 
productive of the assured’s damage. The 
only other possible available exclusions 
would be “snow storm” and “ice.” The tes- 
timony on this point showed that the snow 
did not fall until after the barns were dam- 
aged. The word “ice” could not be con- 
strued literally, the court felt, because such 
a construction would automatically inval- 
idate the insuring clause which covers hail. 
The insurer did not write a policy covering 
hail and then by an exception exclude hail. 
The term “ice,” therefore, does not exclude 
a coverage of sleet under the “hail” clause. 
Ice would seem to refer only to frozen 
water resulting from the falling of rain 
which freezes after it has landed. 


It was the opinion of the court that “it is 
a well established rule of construction that 
whenever there is any ambiguity in a policy 
of insurance, it is construed strictly against 
the insurance company which drafted the 
contract .. .. If appellee [the insurer] had 
not intended to include sleet within the 
definition of the word ‘hail,’ such a limita- 
tion should have been placed in the clause 
designated ‘provisions applicable only to 
windstorm and hail.’ This is further con- 
firmed by the statement in the policy that 
‘hail,’ did not include frost, or cold weather, 
or snow storm or ice. Sleet was not men- 
tioned.” Judgment was rendered for the 
assured.—Evana Plantation, Inc. v. Yorkshire 
Insurance Company. Mississippi Supreme 
Court. May 19, 1952. 7 Fire anp CASUALTY 
Cases 862. 
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AUTOMOBILE 
Cases Involving Construction 
of Automobile Insurance Con- 
tracts, as Reported by CCH 
AUTOMOBILE INSURANCE 
REPORTS 


Unlicensed Driver's Negligence 
Imputed to Owner 


Oklahoma court sanctions the jury’s 
acceptance of circumstantial evidence in 
preference to positive evidence when the 
circumstances so warrant. 


The designation of the parties used here 
on appeal is the reverse of that used in 
the trial court, that is, the plaintiffs in 
error were the defendants below. We shall 
use the terminology of the trial court. 


Defendant was a 15-year-old boy who 
while driving his father’s jeep, skidded and 
overturned, injuring the plaintiff, one of 
three passengers in the jeep. Defendant 
had no driver’s license and so was not a 
person qualified to operate an automobile 
on the public highways. (Title 47, Okla- 
homa Statutes 1951, Section 303.) Section 
308 of the aforementioned statute provides: 
“Any person who is the owner of 
any motor vehicle and permits such vehicle 
to be operated by a person, knowing such 
person not to be qualified to operate vehicle 
under the provisions of this Act, shall be 
civilly liable as a joint tort-feasor for any 
unlawful act committed by such operator.” 
Section 305 of the act states that no person 
shall knowingly permit his child under 16 
to drive an auto on the highways when 
such child is not licensed. 


The plaintiff contended that defendant’s 
father permitted defendant to drive the jeep 
contrary to law and knowing full well the 
danger and that injury might result there- 
from. The defendant’s father specifically 
denied that the son was driving with his 
permission, but, to the contrary, the son 
was driving in direct violation of express 
instructions that the son was not to drive 
at any time or place off the father’s ranch. 

The plaintiff submitted testimony by about 
12 witnesses, including merchants in the 
local town, guards at the gates of the 
nearby air base and employees of the ranch 
to the effect that the defendant was al- 
lowed to drive the jeep and other vehicles 
any place he wished, apparently, as they 


Automobile 


had all seen him driving at these various 
locations. 

The jury was divided ten to two in 
returning a verdict for the plaintiff. The 
court quoted from Missouri Kansas Texas 
Railroad Company v. Embry, 168 Okla. 433, 
33 Pac. (2d) 481, for authority for the jury’s 
action: “A jury may, if they so decide, 
accept circumstantial evidence on one side 
and reject positive testimony presented on 
the same point by the other side, when 
there is proof of circumstances reasonably 
tending to establish the fact and support 
the conclusion reached.” 


The court was satisfied that the jury by 
its verdict had determined that the father, 
with knowledge that his son, the defendart, 
had no driver’s license, permitted him to 
drive upon the public highways. Under 
the statute the father is civilly liable as a 
joint tortfeasor, since he committed an 
unlawful act resulting in the accident. The 
judgment for the plaintiff was affirmed.— 
Greenland v. Gilliam. Oklahoma Supreme 
Court. February 26, 1952. 38 AUTOMOBILE 
Cases 737. 


Departure from Permitted Use Not 
Within Omnibus Clause 


The insurer was not liable, rules the 
Tennessee court, under the omnibus 
clause because the driver’s pleasure trip 
was not covered by the permission given 
to move furniture within the city. 


Suit was instituted by plaintiff against 
the insurer of a truck owner after judg- 
ment was had against the truck driver who 
had wrongfully killed plaintiff's intestate. 
Plaintiff's theory was that the truck driver 
was an assured under the omnibus clause. 


The facts upon which plaintiff predicated 
this action were as follows: The truck 
driver here involved was not a regular 
driver for the assured but, rather, was a 
porter and had been allowed to return the 
truck to the lessor’s garage a few times. 
On the night of the accident this driver 
told the lessor that he had the assured’s 
permission to use the truck to move his 
sister’s furniture a distance of some two 
miles within the city. Instead of hauling the 
furniture, he picked up a friend of his, 
drove some 30 miles from the city, drank 
whiskey and beer, and the wreck followed, 
killing plaintiff's intestate. 

The court made the observation that the 
possession of the truck by this driver was 
for a definite purpose—to haul furniture 
from one point to another within the city. 
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He had no general custody of the truck 
to use it for general purposes. 


As authority for its viewpoint the court 
cited Hubbard v. United States Fidelity & 
Guaranty Company, 36 AUTOMOBILE CASES 
642, 240 S. W. (2d) 245: “The initial per- 
mission is not controlling where the use 
is limited to a specific purpose for a limited 
time and the driver takes the car for his 
own purposes and has an accident when 
using the car in a complete departure from 
any business of or permission by the owner.” 


It designated the omnibus clause as simply 
a contract to be governed by the ordinary 
rules of interpretation of contracts. This 
being so, it could hardly be said that it 
was within the contemplation of the parties, 
conceding that the driver had permission 
to use the truck to move the furniture from 
one place to another, that he would go on 
an entirely different and independent mis- 
sion, 30 miles distant, wholly unconnected 
with and unrelated to the permission given. 
The judgment for the defendant dismissing 
the action was affirmed.—Moore v. Liberty 
Mutual Insurance Company. Tennessee Su- 
preme Court. March 7, 1952. 38 Automo- 
BILE Cases { 649. 


Action for Wrongful Death Does 


Not Survive Wrongdoer’s Death 


An action for wrongful death does not 
survive the death of the alleged wrong- 
doer where the wrongdoer dies after ver- 
dict in his favor but before a decision 
on appeal. 


Does an action for wrongful death sur- 
vive the death of the alleged wrongdoer 
where the wrongdoer dies after verdict in 
his favor but before a decision on appeal? 
This problem was before the court under 
the following fact situation: Plaintiff's hus- 
band was injured while riding in a truck 
driven by defendant’s intestate. The de- 
cedent husband began an action for per- 
sonal injuries against defendant's intestate, 
but died from his injuries before trial. His 
widow and two children, the present plain- 
tiffs, then proceeded against the intestate 
for damages for the wrongful death of the 
husband and father. A verdict was returned 
in favor of the defendant's intestate, judg- 
nent was rendered thereon and a motion 
for new trial denied. Plaintiffs perfected 
an appeal, but after all briefs had been filed 
and the appeal set for oral argument, de- 
fendant’s intestate died. Thereupon, the 
present defendant as intestate’s adminis- 
trator moved to dismiss the appeal on the 
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ground that the death of the intestate had 
abated the action and rendered the appeal 
immaterial. 


To support the motion to dismiss, the de- 
fendant cited Estes v. Riggins, 37 Avt- 
MOBILE CASES 321, 232 Pac. (2d) 843, wherein 
this court construed Sections 8554 and 9194 
NCL, 1929, and Section 240.01 NCL, 1931- 
1941 Supplement. The court held in that 
case that a cause of action by the widow 
and children for the wrongful death of the 
husband and father did not survive the 
death of the wrongdoer. Plaintiffs did not 
question the propriety of the court's hold- 
ing in that case but relied upon the provisions 
of Section 8561 NCL, 1929, which, in sub- 
stance, provides that an action shall not 
abate by the death of a party if the cause 
of action survives, It further states: “After 
verdict shall have been rendered in any 
action for a wrong, such action shall not 
abate by the death of any party, but the 
case shall proceed thereafter in the same 
manner as in cases where the cause of ac- 
tion now survives by law.” 


Plaintiffs contended that the last sentence 
of the above-quoted statute includes by its 
terms “any action for a wrong,” specifically 
including an action for wrongful death. They 
also said that this sentence further recog- 
nizes the lack of limitation by providing 
that in such situation the case shall pro- 
ceed thereafter in the same manner as in 
cases where the cause of action now sur- 
vives by law. They insisted that there is a 
logical consistency in the statutory provi- 
sion that in the event of the death of a party 
the “action shall not abate” but “the case shall 
proceed,” and the fact that the cause ot 
action does not survive. This is so, plain- 
tiffs contended, because the cause of action 
is now merged in the verdict and such ver- 
dict has become a property right of the 
plaintiffs. Although the verdict was adverse 
to plaintiffs, they stated their right to 
have the case “proceed thereafter” necessarily 
embraced the right to attack the verdict, the 
judgment based thereon and the order denying 
a new trial by appeal, since they have in 
the interim no finality. 


To all of the foregoing contentions the 
court ruled: “None of these contentions 
can prevail against the two outstanding 
facts: (1) Appellants [plaintiffs] no longer 
have a cause of action for wrongful death. 
(2) The verdict in the case was in favor 
of defendant.” The appeal was dismissed— 
Nicora v. Demosthenes. Nevada Supreme 
Court. April 14, 1952. 38 AuToMoBILE Cases 
796. 
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WHAT THE LEGISLATORS ARE DOING——— — ~- 


the law. (Chapter 330, Laws 1952, A. B. 
343, approved and effective June 18, 1952.) 


Legal Investments . . . A Louisiana law 
providing for the incorporation of bridge 
and ferry authorities by two or more par- 
ishes, makes the bonds of such authorities 
legal investments for insurance companies. 
(Act 7, Acts 1952, S. B. 16, approved and 
effective June 13, 1952.) 


Policy Provisions . . . Minor ambiguities 
in the Louisiana definitions of industrial life 
insurance and service insurance are removed 
by placing the conjunction “or” between 
definitive subdivisions of the present law. 


(Acts 172 and 173, Acts 1952; H. B. 1096 
and H. B. 1097; approved June 26, 1952.) 


The incontestability period of Louisiana 
industrial insurance policies will now begin 
two years rather than one year from the 
date of the policy. (Act 178, Acts 1952, H. B. 
484, approved June 30, 1952.) 


The Louisiana statute relating to the 
valued-policy clause of the standard fire in- 
surance policy is revised. Obligations of the 
insurer to pay the face value of the policy 
in case of total destruction and to restore 
the damaged property to its original condi- 
tion in case of partial damage are retained. 
The description of property, however, is 
changed from simply “property, immovable 
by nature” to “inanimate property, immov- 
able by nature or destination.” (Act 295, 
Acts 1952, S. B. 190, approved July 8, 1952.) 


Venue of Tort Actions . . . Michigan has 
revised the law concerning the venue of 
tort actions to provide that actions result- 
ing from motor vehicle accidents may be 
brought in the county where the accident 
occurred in addition to the counties of resi- 
dence of the parties to the accident. (Pub- 
lic Act 280, Acts 1952, H. B. 76, approved 
June 21, 1952, effective September 18, 1952.) 


Pending Louisiana Legislation 


' H. B. 156. Passed House June 9; passed 
Senate July 7. The limitation on an em- 
ployer’s liability in workmen’s compensation 
cases would be increased to $1,000. 


H. B. 756. Passed House June 19; 
passed Senate July 2. This bill would 
also amend the section relating to em- 
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Continued from page 456 | 


ployer’s liability in workmen’s compensa- 
tion cases. The maximum liability of em- 
ployers would be left at $500. The limit 
on reasonable burial expenses would, how- 
ever, be raised from $250 to $500 in case 
of death, and the clause relating to contin- 
gent burial expenses of $50 would be deleted. 


H. B. 446. Passed House June 18; in 
Senate Education Committee. Parish school 
boards, the State Board of Education and/or 
the boards of control of publicly supported 
educational institutions would be authorized 
to contract for group medical, surgical and 
hospital benefits for their employees and 
their dependents. 


H. B. 585. Passed House June 25; 
passed Senate July 2. A commission would 
be appointed to study the operation of the 
present employers’ liability act, passed in 
1914. The commission, which would prepare 
amendments to, or revision of the act, would 
make its report to the 1954 session of the 
legislature. 


H. B. 711. Passed House June 19; in 
Senate Insurance Committee. Domestic 
insurers having assets in excess of $1 mil- 
lion and a state deposit of more than 
$100,000 would not be subject to policy 
limitations on hospital and surgical expense 
coverage. 


H. B. 834. Passed House June 25; 
passed Senate July 7. State institutions 
would be permitted to secure insurance 
coverage by bid for two-year periods rather 
than for one year as at present. 


S. B. 172. Passed Senate June 25; passed 
House July 7. Insurance companies, not 
writing insurance in the state, would be per- 
mitted to make mortgage loans. Such com- 
panies would be subject only to state income 
taxes on mortgage earnings, including capi- 
tal gains, local and state ad valorem taxes, 
and a $50 yearly fee. 


S. B. 224. Passed Senate June 9; passed 
House July 3. The authority of financial 
institutions to procure group life insurance on 
borrowers and investors would be extended 
from just transactions made on the install- 
ment plan to transactions made where the 
borrower or investor agreed to pay the bal- 
ance in a single sum on a stated date. 
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Other Helpful, Informative 
CCH Magazines 


TAXES—The Tax Magazine 


This magazine is published to promote sound thought 
in economic, legal, and accounting principles related 
to all federal and state taxation. ... To this end it 
contains signed articles on tax subjects of current 
interest, reports on pending tax legislation, court 
decisions and administrative rulings relating to tax 
laws, and other tax information, book reviews, etc. 

The editorial policy is to allow frank discussion 
of tax issues. Subscription rate—$6.50 for 12 monthly 
issues. Write for sample copy. 


Food Drug Cosmetic Law Journal 


Essentially, the purpose of the Journal is to stimulate 
and facilitate the exchange of professional views in 
a highly specialized field of law. Each issue presents 
notes on legislative, administrative and judicial de- 
velopments plus signed articles on legal problems 
involved in the preparation, packaging, labeling, stor- 
age, and distribution of foods, with respect to nutri- 
tion, health, and the general public welfare. Issued 
monthly; subscription rate—$10 a year, including 
binder for year’s issues, Sample copy sent on request. 


Labor Law Journal 


Specifically designed and edited to promote sound 
thinking on labor law problems, the Labor Law 
Journal presents timely articles on the complex rela- 
tionship of Law, Labor, Government, Management, 
and Union. Each month, it brings you the serious 
thinking, viewpoints, and attitudes of leaders in the 
field—on significant labor law problems. Specialists 
in the field treat troublesome phases of labor law in 
factual, hard-hitting articles. No punches are pulled 
—nothing is “slanted.” Issued monthly; subscrip- 
tion rate—$6 a year. Sample copy on request. 


All Published by 


MMERCE, CLEARING, HOUSE, INC., 
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PUBLISHERS OF TOPICAL LAW REPORTS 
214 N. MICHIGAN AVE., CHICAGO 1, ILL. 
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